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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 et seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seg.), the Grain Stand- 
ards Act (7 U.S. C. 1946 ed. 71 et seg.), the Packers and Stockyards 
Act, 1921 (7 U. S. C. 1946 ed. 181 e¢ seg.), and the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; §.1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
| by the Department will be published herein. 

' An Index-Digest and Subject-Index of the decisions reported and 
_ the court cases published herein will be found at end of each monthly 
| issue, and the cumulative yearly Index-Digest and Subject Index, lists 

of decisions reported, statutes, orders, etc., construed, and statistical 

and other tables will be found at the end of No. 12 (December) issue 
of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the deci- 
| sions will be available through the Superintendent of Documents, U. S. 

Government Printing Office, Washington 25, D. C. 


ul 





CONTENTS 


LIST OF DECISIONS REPORTED 
March 1950 


AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act of 1937 


WILLIAMS, CHESTER AND HoMER, & co-partnership D. B. A. 
WeERN Farms. AMA Doc. No. 41-33. Order No. 41— 
Plant selling only certified milk properly classified as 
handler—Dismissal of petition for relief—Hardship no 
excuse for avoiding obligations under Order No. 41— 
Interstate commerce—‘“‘De minimis’ principle—Mere 
plant approval sufficient to subject plant to Federal 
regulation under act by health authority—Court deci- 
sions followed 


Packers and Stockyards Act, 1921 


Frynn, James P. P&S Doc. No. 1873. Suspension of 
registration—Violation of act—Cease and desist* 
Gorman, Ep. W. P&S Doc. No. 1874. Suspension of 
registration—Violation of act—Cease and desist* 
Hann,I. A. P&S Doc. No. 1876. Suspension of registra- 
tion—Violation of act—Cease and desist* 
Hartman, R. V. P&S Doc. No. 1875. Suspension of 
registration—Violation of act—Cease and desist* 
Hister, G. E. P&S Doc. No. 1877. Suspension of 
registration—Violation of act—Cease and desist* 
Hourz, AtBertT. P&S Doc. No. 1878. Suspension of 
registration— Violation of act—Cease and desist* 
Market AGENciEs aT Kansas City Svocx Yarbs. 
Doc. No. 311. Continuation of rates and charges 
MarRKET AGENCIES AT THE NEW ORLEANS Stock YARDS, 
AraBl, Louts1ana. P&S Doc. No. 534. Modification of 
rates and charges 
Peters, CuarLes K. P&S Doc. No. 1879. Suspension of 
registration—Violation of act—Cease and desist* 
Puiuurrs, B. R. P&S Doc. No. 1881. Suspension of 
registration—Violation of act—Cease and desist* 
Roney, Rotanp E. P&S Doc. No. 1880. Suspension of 
registration— Violation of act—Cease and desist* 
Ross, ALpert M. P&S Doc. No. 1882. Suspension of 
registration—Violation of act—Cease and desist* 
Satter, Cuartes J. P&S Doc. No. 1883. Suspension 
of registration—Violation of act—Cease and desist*_-_- 
Sanpers, LawrRENCE. P&S Doc. No. 1884. Suspension 
of registration—Violation of act—Cease and desist*_--_- 


No. 


2366 


2380 


2370 


2381 


2371 


2372 


2373 


2367 


2368 


2369 


2374 


2375 


2376 


2377 


2382 


329 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed, 


Iv 





CONTENTS 


AGRICULTURE DECISIONS—Continued 


Packers and Stockyards Act, 1921—Continued 

Smita, Jonn C. P&S Doc. No. 1885. Suspension of 
registration—Violation of act—Cease and desist* 

SmirH, Mike. P&S Doc. No. 1891. Suspension of 
registration—Violation of act—Cease and desist* 

Tucker, L. F. P&S Doc. No. 1887. Suspension of 
registration—Violation of act—Cease and desist* 

Wotrr, Lester, Jr. P&S Doc. No. 1888. Suspension 
of registration—Violation of act—Cease and desist* _-- 

Woops, Roscor L. P&S Doc. No. 1889. Suspension of 
registration—Violation of act—Cease and desist* 

Woops, Wo. J. AnD E. J. HeIns, D..B. A. Woops & HEINs. 
P&S Doc. No. 1890. Suspension of registration—Viola- 
tion of act—Cease and desist* 

Perishable Agricultural Commodities Act, 1930 

ASSOCIATED GROWERS OF BROWNSVILLE v. L. D. ROBINSON 
Company. PACA Doc. No. 5295. Failure to pay 
purchase price—Default* 

Buuter, A. E. v. ALBERT SKLARZ AND/OR PHILIP SKLARZ, 
Sun-GLo Fruit anp Propuce Company, Mrs. E. 
Linpsay AND/OR WILLIAM ZwWILLINGER. PACA Doc. 
No. 4750. Dismissal—Failure to mitigate damages— 
F. o. b. shipment of onions meeting contract require- 
ments—Rejection without reasonable cause—Fail to 
take reasonable steps to mitigate damages— Damages— 
Evidence—Exhibits not acceptable as proof of damages 


when—Dismissal of complaint—Contract of purchase 
and sale—Evidence establishing valid contract—F. o. b. 
acceptance final contract—Clear and convincing evi- 
dence—Dismissal of counterclaim—Failure to comply 
with limitation period—Lack of jurisdiction 

Covert, GEORGE v. NATIONAL PropucE Company. PACA 
Doc. No. 4794. Dismissal of petition for reconsidera- 


Crown-Crest Fruit Corp. v. Au Kaiser & Bros., 
AND/OR BEN AARON AND/oR Ben Aaron, Inc. PACA 
Doc. No. 4995. Principal and agent—Buyer bound by 
its agent’s misstatements—Loss sustained on resale of 
commodity— Damages* 

Ernest E. FapterR Company v. ORLANDO PRopucE Com- 
pany. PACA Doc. No. 5296. Failure to pay balance 
of purchase price— Default 

FLetcuer, D. J. ». Ozark Packina Company. PACA 
Doc. No. 5034. Failure to pay purchase price—Con- 
tract of purchase and sale—Unloading of shipment— 
Failure to give notice of defects—Damages—Notice of 
defect—Insurance of inspection certificates to show 
necessity for dumping—Proof by inspection certificates 
showing dumping... osu «cwsecann ox 349 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 





VI CONTENTS 


AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Continued 

Fioripa PLanters, Inc. v. GARNER PropucE ComMPANY. 
PACA Doc. No. 5282. Failure to pay purchase price— 
Default* 

Go.tpsBy-Evans Propucse Company v. Ernest E. FaDLER 
Company. PACA Doc. No. 4674. Petition for re- 
hearing and reconsideration—Inapplicability of statute 
of frauds—Accord and satisfaction—Check not accepted 
as payment in full* 

Hamitton Brotuers, Inc. v. BuRKETT Fruit Company. 
PACA Doc. No. 4980. Failure to pay purchase price— 
Acceptance—Evidence—Failure to show breach of con- 
tract requirements—Acts showing acceptance* 

HorrMan Banana Company v. Hatt & Company. PACA 
Doc. No. 5091. U.S. Standards considered in deter- 
mining allowable tolerance—Dismissal—Breach of con- 
tract—Failure to comply with terms of contract 

Inuinois Fruir Growers Excuance v. Ray Rous. 
PACA Doc. No. 5289. Failure to pay purchase price— 


J.H. WALLACE AND Son». Paut’s QuaLity Fruit MARKET. 
PACA Doe. No. 4950. Failure to pay balance of pur- 
chase price* 

LircuHarp, ScuuttHEIs & JoHNSON, INc. v. GILMORE 
Propucs. PACA Doc. No. 5288. Failure to pay 
balance of purchase price—Default*- ~~ -....---------- 

Louis L. Jacos, Inc. v. SHowKER Bros., Inc. PACA 
Doc, No. 5284. Failure to pay balance of purchase 
price— Default* 

M. Rotu & Sons v. Leo Haaaar. PACA Doc. No. 5280. 
Failure to pay purchase price—Default* 

McCurntick & Company v. MILLER BROKERAGE ComMPANY. 
PACA Doe. No. 5279. Failure to pay purchase price— 
Default * 

Persiey, Rurus v. Peter MicuaEL Friorio, Morris 
ORNSTEIN, AND Ernest Pepgr. PACA Doc. No. 4830. 
Failure to pay purchase price—Principal and agent— 
Undisclosed agency—Liability of principal and agent— 
Contract of purchase and sale—Evidence—Alleged 
breach of guaranty and failure to comply with conditions 
precedent by seller—Contract of purchase and sale not 
affected by separate agreement between parties to guard 
produce until harvested—Watchman not guarantor 
against theft* ; 

Torvia SEALANDER Fruit, Inc. v. L. D. Rostnson 

SomPpANy. PACA Doc. No. 5285. Failure to pay 
purchase price—Default* 

Visconti Bros. v. ALFRED Scu1ano. PACA Doc. 
5287. Failure to pay purchase price—Default* 


No. 


2389 


2406 


2393 


2404 


2399 


2394 


2390 


373 


389 


392 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 





CONTENTS 


AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Continued No. Page 
PACA Doc. No. 4923. Stay order—Extension of time 
to file petition for reconsideration 2398 387 


PACA Doc. No. 5247. Dismissal—Settlement between 
parties 2407 405 


COURT DECISIONS Court 

Perishable Agricultural Commodities Act, 1930 = , 
CaLiFoRNIA Fruit Excuance v. Morris HENRY AND 
ANTHONY SPRACALE, PARTNERS, T/A SPRACALE FRUIT 
Company. (D. C. U.S. W. D. or Pa.) Interpretation 
of contracts—Prima facie case made out by findings of 
Secretary—When uncontradictory testimony raises a 
question of fact—Buyer assuming risk of normal deterio- 
ration losses arising in transit—Proof of existence of 
custom and usage—Burden of proof as to existence of 
custom and usage— Measure of damages based on resale 
of commodity—When irregularities in conduct of juror 
or counsel authorize new trial—Jurors not concluded 

by sealed verdict* 6866 407 


Reference to cumulative material VIII-IX 
Cumulative list of Court Decisions published in Agriculture Decisions... X-xxt 


INDEX-DIGEST AND SUBJECT-INDEX 


Index-Digest and Subject-Index of Agriculture Decisions 


Index-Digest and Subject-Index of Court Decisions 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed, 





ATTENTION 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), 7 (1948), and 8 (1949), respectively: 


Citations in Agriculture De- 
cisions : Volume No. and Page 
Statutes, orders, etc 1:811; 2: 796; 83: 1179; 4: 1011; 5: 937; 6: 1194; 
7: 1248; 8: 1425 
Agriculture decisions.__._.. 1: 815; 2: 801; 3:1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250; 8: 1434 
Court decisions 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 
7: 1255; 8: 1489 
Decisions overruled by Secre- 
tary of Agriculture 1: 819* 
Citations in Court Decisions: 
Statutes, orders, etc 2:799; 3:1182; 5:938; 6:1197; 7: 1248; 
8: 14381 


Appeals from Secretary’s deci- 
sions (actions for review by 
courts) 1: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 1213; 


7: 1259; 8: 1445 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260; 8: 1447 
Agriculture Decisions cited by 
courts and other authorities. 1: 821; 2: 809; 3: 1195; 4: 1027; 5: 950; 6: 1218; 
7: 1262; 8: 1448 
Commodities involved in PACA 
proceedings 1: 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219; 
7: 1264; 8: 1449 
Decisions and docket numbers 
arranged in consecutive 
1: 823; 2: 811; 3: 1200; 4: 1081; 5: 953; 6: 1221; 
7: 1266; 8: 1451 
Docket numbers and decisions 
arranged in consecutive 
1: 825; 2: 818; 3: 1203; 4: 1034; 5: 956; 6: 1225; 
7:1270; 8: 1455 


*HisToRIcAL Notg.—The Secretary's decision in In re Thatford Live Poultry, Inc., 1 A. D. 
435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. In re Albert Bree, 3 A. D. 255 (1944).—Ed. 
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SHAWANGUNK Co-op. Darries, INc. v. JoNEs, 59 F. Supp. 848 (1945) 


SHAWANGUNK Co-op. Darries, INc. v. Jones, et al., 153 F. 2d 700 
(1946) Accounting by handler for milk received from producers_- 

SHAWSHEEN Darry, INc., 47 F. Supp. 494 (1942) Claims against milk 
haudler provaiile in bankruptcy... =~. n0. 52k neces 

SPRAGUE DAIrY CoMPANY et al. v. ANDERSON, — F. Supp. (1946) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in 
marketing area cs 

SrarK et al. v. BRANNAN, SECRETARY OF AGRICU 
614 (1949) Order No. 4—Invalidity of cooperative payment pro- 
visions—Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from producers’ 
pool—Action—Right to sue where encroachment is slight—Right 
to sue where expense of litigation is borne by another party— 
Power of court to set aside action of Secretary—Board powers of 
Secretary not unlimited and his wide discretion not untram- 
meled—Lack of power of administrative agency to take property 
of one person for benefit of another—Words and phrases—Con- 
struction and meaning of word “Incidental”—Application of mean- 
ing of word “Incidental” relative to term “not inconsistent”— 
Administrative construction of statutes—Legislative history of 
provision of act relative to deductions for payments to cooperative 
OONGUII NM a... 5 sis icine na Seah eR cacao 

Stark et al. v. WicKARD, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order 

Stark et al. v. WICKARD, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order 

TITUSVILLE Darry Products Co. v. ANDERSON, SECRETARY OF AGRI- 
CULTURE, 77 F. Supp 232 (1945) Order No. 27—Evidence—Termi- 
nation of status as handler 
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Agricultural Marketing Agreement Act of 1937—Continued Volume : 


TiTUsvILLE Dairy Propucts Co v. BRANNAN, SECRETARY OF AGRICUL- 
TURE, 176 F. 2d 332 (1949) Certiorari denied, 338 U. S. 905. Order 
No. 27 not regulation of arbitrary nature—Status as handler under 
Order No. 27—Regulation of shipments current in or affecting 
interstate commerce under Order No. 27—Status as handler subject 
to approval by Department of Health under Order No. 27—Judicial 
Officer’s decision holding status of petitioner as handler, affirmed_-_ 

UNITED STATES v. ADLER’S CREAMERY, INC., 107 F. 2d 987 (1939) Han- 
dler, who is 

UNITED STATES v. ADLER’S CREAMERY, INC., 110 F. 2d 482 (1940) In- 
junction—Collection or payment of money-_~~----------------- 

UNITED STATES v. BURLINGTON SANITARY MILK ComPaANny, INC., (D. C. 
E. D. of Wisconsin, 1944) Exhaustion of administrative remedy__ 

UNITED States v. ELM SPRING Farm, INC, ET AL., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is 

UNITED STATES v. GREEN VALLEY CREAMERY, INC., 59 F. Supp. 153 
(1945) Civil contempt—Effect of discharge in bankruptcy upon 
collection of compensatory fine 

Unitep States v. H. P. Hoop & Sons, INc. eT AL., 26 F. Supp. 672 
(1939) Validity of Order No. 4—Constitutionality of Agricultural 
Marketing Agreement Act of 1937—Stare Decisis—Constitutional 
law—Delegation of legislative power—Due process of law—Find- 
ing as to base period—Country plant—Equalization fund—Inter- 
state commerce 

UNITED STaTEs v. HoGANsSBURG MILK ComPany, INC., 57 F. Supp. 297 
(1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Market administrator’s determination as to 
amounts due from handler to producers’ settlement fund 

UNITED STATES v. LEVINE, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe 

UnitTep States v. MArTIN (U. 8. D. C. D. of Mass., 1948), Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 
subsequent to injunction judgment 

UNITED STATES v. RIDGELAND CREAMERY Co., 47 F. Supp 145 (1942) 
Exhaustion of administrative remedy 

UNITED StTaTes v. Rock Royat Co-OPERATIVE, INC., ET AL., 307 U. S. 
533, 59 S. Ct. 993, 83 L. ed. 1446 (1939) Constitutionality of act— 
Validity of Order No. 27 

UNITED STATES v. RUZICKA ET AL., 152 F. 2d 167 (1945) Exhaustion 
of administrative remedy—Judicial review 

UNITED STATES v. RUZICKA ET AL., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture_ 

UNITED States v. THE TELLING-BELLE VERNON CO., A CORPORATION, 
ET AL., (U.S. D. C. N. D. Ohio, B. D., 1948) Preliminary mandatory 
injunction—Compliance with milk order while its validity ques- 

a: 

UNITep STATES v. TITUSVILLE Dairy PRopucts Co., 63 F. Supp. 104 

(1945) Mandatory injunction—Stay of administrative proceeding_ 5: 
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Agricultural Marketing Agreement Act of 1937—Continued Volume : 
UNITED STATES Vv. TURNER Datry Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk market- 
ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—lInter- 
loentory order—Binwl Gecieion si enterica cian ennai 
UNITED STATES v. TURNER Datry CoMPANY, 166 F. 2d 1 (Feb. 18, 1948) 
Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—HDx- 
haustion of administrative remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question con- 
stitutionality of legislation of administrative order—Power of 
court to determine validity of administrative order___.___..---- 7 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 
SIE OTN WU WONT ii ir igi cence ci etnias 
UNITED STATES ¥. WESTERN FRuIT GROWERS, INC., ET AL., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction____ 3: 
UNITED STATES v. Woop ET AL., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—<Action to enforce 


CORDEIEGTIOR FEIGIK: CONNIE TE ic eit i eer sain 5: 418 
UNITED STATES Vv. WRIGHTWOOD Dartry Company, 315 U. S. 110, 62 S. 
Ct. 523, 86 L. ed. 726 (1942) Effect of intrastate commerce competi- 
tion upon regulation of interstate commerce_____-----_------__- 2: 778 
UNITED STATES Vv. WRIGHTWOOD Dairy CoMPANy, 127 F. 2d 907 (1942) 
Powers of Seerctary Wade 8th... ii ees cen 2: 789 
Voer’s Darrigs, INC. v. WICKARD, 45 F. Supp. 94 (1942) Producer, who 
is—Judicial review of administrative definition___________---__- 3: 611 
WADDINGTON MILK Co., INc. v. WicKArRD, 140 F. 2d 97 (1944) Order 
Me; Si—-Une: Clementon... 8 as eg ees 3: 685 
Wawa Darry Farms, INc. v. Wickarp, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo_____-------__-_-- 3: 930 
Wawa Darry Farms, INC. v. WicKArD, 149 F. 2d 860 (1945) Validity 
of milk-receiving station differential...._.....__....____________ 5: 716 
WESTERN FRUIT GROWERS, INC., ET AL. Vv. UNITED STATES, 124 F. 2d 
881 (1941) Power of Federal courts to enjoin prosecution of State 
3: 437 


II I in ites inies tartans ies ais nh cin citi tghnldnirlp anenameala 
WETMILLER Darry & FARM Propucts Co., INO. v. WICKARD, SECRETARY 


OF AGRICULTURE, 60 F. Supp. 622 (1944) Classification of milk in 
acccrdance with its utilization at second plant-.--__..-----__- 5: 
WETMILLER Darry & FarM Propucts Co., INc. v. WicKarD, 149 F. 2d 
330 (1945) Reclassification of milk by Secretary—Effect of market 
administrator’s acquiescence in III A classification__._.___.______ 6: 
WHITING MILK COMPANY v. CHARLES F. BRANNAN, SECRETARY OF 
AGRICULTURE OF THE UNITED States (D. C. U. S. D. of Mass., 1949), 
Ruling of Judicial Officer relative to butter provision of Order No. 
4 sustained by district court—Interpretation of butter provision of 
Order No. 4—Consideration of rationality of price schedule—Re- 
sort to administrative history—Policy of butter provision of Order 
No. 4—Interpretation of reporting and payment provisions of 
Order No. 4 not inconsistent—Permissibility of segregation of 


: 52 


: 240 


: 730 
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Agricultural Marketing Agreement Act of 1937—Continued Volume : 


churned butter under Order No. 4—Claim of estoppel not well 
founded—Type of retroactive ruling relative to Order No. 4 inevi- 
table in judicial process 


Commodity Exchange Act 

Boarp OF TRADE OF KANSAS City, Mo., ET AL. v. MILLIGAN, U. S. ATTY., 
ET AL., 16 F. Supp. 859 (1936) Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Adoption of necessary and con- 
venient means by Congress to exercise its powers—Due process 
clause 

Boarp OF TRADE OF KANSAS City, Mo., ET AL. v. MILLIGAN, U. S. 
ET AL., 90 F. 2d 855 (1937) Constitutionality of Commodity Ex- 
change Act—Purpose of act—Evidence—Presumption of constitu- 
tionality of statutes—Presumption as to performance of duty by 
public officials—Interstate commerce—Freedom of contract—In- 
junction 

BOArD OF TRADE OF THE CITY OF CHICAGO ET AL., Vv. OLSEN, 262 U.S. 1, 
43 S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of act 

IRvING WEIS AND COMPANY ET AL. v. CHARLES F’, BRANNAN, SECRETARY 
OF AGRICULTURE, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of futures commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation of 
judicial review of remedies or penalties—Effect of violation of act 
by Mariner Noon Peri vermin. a oe 

Moore v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL, Uv. 
BoarD oF TRADE OF CITY OF CHICAGO ET AL., 90 F. 2d 735 (1937) Con- 
stitutionality of Commodity Exchange Act—Interstate commerce— 
Congressional findings—Purpose of act—Prohibition of wild forms 
of speculation—Duty of Circuit Court of Appeals relative to Su- 
preme Court decisions in determining constitutionality of statute_ 

NELSON v. SECRETARY OF AGRICULTURE, 133 F. 2d 453 (1943) Suspen- 
I TR SR TE tn ns io in it mn sean 

NICHOLS & Co. v. SECRETARY OF AGRICULTURE, 131 F., 2d 651 (194: 2) Act- 
ing on other side of customers’ trades__--__---_---- a i 

NIcHOLS & Co. ET AL. Vv. SECRETARY OF AGRICULTURE, 136 KF. 2d 503 


aan) CBOILING, WORE CONMBIIIINCR <n cn eee maw 4 


Federal Seed Act 
E. K. Harpison Seep Co. v. JONES, 149 F. 2d 252 (1945) Cease and 


Qestet—Beeise—Paiee 1Aveit... ow oo ncn se nw cciun'5! 


Unirep States v. DuNN, 55 F. Supp. 535 (1944) False seed advertise- 
ment 


Grain Futures Act 
Barrett Frazier Co. v. HYdDE ET AL., 56 F. 2d 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity__-_---_- 
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: 1236 
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Grain Futures Act—Continued Volume: 


BARTLETT FRAZIER Co. ET AL. Vv. HYDE, SECRETARY OF AGRICULTURE, 
ET AL., 65 F. 2d 350 (1983) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process 

Packers and Stockyards Act, 1921 

MIDWEsT FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL., Vv. 
SAME; BARTON v. SAME, 64 Supp. 91 (1945) Suspension of registra- 
tion—Unfair, eet discriminatory or deceptive practices______ 

MIROTZNIK ET AL. Vv. UNITED STATES ET AL., 64 Supp., 635 (1946) Unau- 
thorized sonnet of license—Denial of application for license of 


unlicensed partner 

MORGAN ET AL. v. UNITED STATES ET AL., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1936) Fair hearing—Rate proceeding 

MORGAN ET AL. V. UNITED STATES ET AL., 304 U. S. 1, 58 S. Ct. 773, 82 
L. ed. 1129 (1938) Fair hearing—Rate proceeding 

NOSTRAND PouLTRY MARKET, INC. v. UNITED STATES ET AL., 59 ‘Supp. 
245 (1945) Denial of application for license—Constitutionality of 


Sioux Ciry Stock Yarps CoMPANyY v. UNITED States, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stockyird serv- 
TI aa et te oa eect et en ae ae eet ale eee eee ete a a 

Sr. JosepH Stock Yarps CoMPANY v. UNITED States, 11 F. Supp. 322 
(1935) Validity of stockyards rate order 

Sr. JosepH Stock YARDS CoMPANY v. UNITED STATES, 298 U. S. 38, 56 
S. Ct. 720, 80 L. ed. 1038 (1936) Validity of stockyards vais ome 

STAFFORD ET AL. Vv. WALLACE, 258 U.S. 495, 52 S. Ct. 397, 66 L. ed. 735 
(1922) Constitutionality of act ; Snot igeaeae a 

UNITED STATES ET AL. Vv. MORGAN ET AL., 307 U. S. 183, 59 S. Ct. 795, 83 
L. ed. 1211 (1939) Retention of funds pending determination of rate 
order 

UNITED STATES ET AL. v. MORGAN ET AL L., 31: 3 U.S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Vaiidiay of rate enlen-<eaalian of Supreme 
COTE CHOI ote rsd eee eenee tue aa ee ooed 

Perishable Agricultural Commodities Act, 1930 

A. J. Conroy, INc. v. WEYL-ZUCKERMAN & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
KF. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court__ 

ABE RAFELSON Co., INC,, APPELLANT v, R. G, TUGWELL, AS ACTING SEC- 
RETARY OF AGRICULTURE, APPELLEE, 79 F. 2d 653. Injunction—Power 
of court to enjoin Secretary from threatened action to revoke li- 
cense and impose fines and penalties—Exhaustion of remedy—Con- 
sideration of constitutionality of act 

AMERICAN FRuITt GROWERS, INO. v. Lewis D. GOLDSTEIN FRUIT AND 
Propuce Corporation, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s deci- 
sion within period required by act 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 


Bacon BRoTHeErsS v. CAD HEATON FRUIT ComPpANy, — F. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
decision of Secretary 

Bacon BrotHers v. Cap HEATON Fruit Company, — F. Supp. — (June 
30, 1947) Interest allowed on contract—Amount of attorney’s fee 
allowed counsel for appellees 

BARKER-MILLER DISTRIBUTING Co. v. BERMAN, 8 F. Supp. 60 (1934) Sec- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of statute of frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 
where buyer failed to acquire title to commodity 

BELL ET AL. v. MAIN, 49 F. Supp. 689 (1943) Transaction constituting 
sale, and not consignment 

CALIFORNIA FRUIT EXCHANGE v. Morris HENRY AND ANTHONY SPRA- 
CALE, PARTNERS, T/A SPRACALE FRUIT CoMPANY. (D.C. U.S. W. D. 
of Pa., 1950.) Interpretation of contracts—Prima facie case made 
out by findings of Secretary—When uncontradictory testimony 
raises a question of fact—Buyer assuming risk of normal deteriora- 
tion losses arising in transit—Proof of existence of custom and 
usage—Burden of proof as to existence of custom and usage— 
Measure of damages based on resale of commodity—When irregu- 
larities in conduct of juror or counsel authorize new trial—Jurors 
not concluded by sealed verdict 

Ernest E. Fapier Co. v HEsser, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal— Defenses open on appeal from Secretary’s repara- 
tion order—Relationship of act to law of sales—Passage of title— 
Lack of right of rescission, when 

HoFFMAN BANANA COMPANY ¥V. SCHULTZ BROKERAGE Co., a partnership 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of cost 
of case—Interest 

JOSEPH DENUNZIO FRUIT COMPANY Vv. CRAIN, D. B. A. ASSOCIATED FRUIT 
DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING CoMPANY, 
79 F. Supp. 117 (1948) Trial de novo—Evidence aliunde or de hors 
the record—Contracts—Offer and acceptance—Meaning of term 
“booked”—Anticipatory breach—Buyer’s remedy—Statutes—Con- 
struction and interpretation—Punctuation as aid in—Illegality of 
contracts—“Signature,” what is—Statute of frauds, how satis- 
fied—Teletype messages—Principal and agent—Principal partially 
disclosed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of national 
law to federal questions—Administrative law—Findings of fact 
and reparation order as prima facie evidence 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 


JosEPH MarTINELLI & Co., Inc. v. L. GILLARDE Co., 73 F. Supp. 293 
(1947) Lawful rejection of commodity sold on basis of rolling ac- 
ceptance final because of inherent defect—Cladosporium rot—Pass- 
age of title—Risks of normal deterioration and damage in transit__ 7: 359 

JOSEPH MARTINELLI & Co., INc. v. Sron SIEGEL CoMPANY (U. 8. D. C. 
D. of Mass., 1949) Right of buyer on an f. 0. b. acceptance final 
basis to reject commodity because of fraud—Right of buyer on an 
f. o. b. acceptance final basis to avoid contract induced by fraud— 
Effect of discovery of fraud after breach of contract—Fraud as a 
defense after its discovery—Contract induced by fraud voidable— 
Election of remedy by party defrauded—Right to recover dam- 
ages for fraud by party breaching contract—Court decisions dis- 
bia ne es 2 Ak a 

KREUGER Vv. ACME FruIT Company, 75 F. 2d 67 (1935) Constitution- 
ality of act 

L. GILLARDE COMPANY v. JOSEPH MARTINELLI & Co., INc., 169 F. 2d 276 
(1948) * “Rolling acceptance final’ sale—Unlawful rejection— 
Waiver of right to claim damages by unlawful rejection of ship- 
ment—Relationship of contract terms: “rolling acceptance,” “roll- 
ing acceptance final” and “f. 0. b. acceptance final”—Buyer’s 
remedy under contract term of “rolling acceptance final”—Sub- 
stantial and practical compliance with bond requirements of act__ 7: 421 

L. GILLARDE CoMPANY Vv. JOSEPH MARTINELLI & Co., INCc., 169 F. 2d 60 
(1948) * Unlawful rejection—Waiver of right to claim damages 
for breach of contract—Prior judgment amended—Statutes—De- 
partmental interpretation of regulation 

L. Yukon & Sons Propuce COMPANY v. FINERMAN AND SCHOENBURG 
(D. C. U. S. 8. D. of California C. D. 1948) Failure to repay 
purchase price—Lack of suitable shipping condition—Lawful 
rejection 

Locin CorPoRATION v. 8S. Botner & Sons, 74 F. Supp. 133 (1947) 
Sufficiency of bond—Motion to dismiss appeal—Motion to strike 


MILE END Frurr ExcHaAncE, Ino. v. O. S. HURLEY, p. B. A. O. S. HURLEY 
Propuce Co. (U. S. D. C. N. D. Texas, 1945) Judgment upon 
verdict of jury—Bond in double amount of reparation award— 
Attorney’s fee 

Pasco County PreacH Ass’N v. J. F. Sortey & Co., Inc., 146 F. 2d 880 
(1945) Principal and agent—Agent’s authority to receive ad- 
vances—Authority of agent not established by broad language 
letter—Agent’s authority to receive payment not implied from his 
authority to sell—Presumption of authority of agent to receive 
payment affected by his restricted authority—Assumption of risk 
of lack of agent’s authority—Lack of right of agent to use agency 
for his benefit—Customs and usages—Seller not bound by custom 
lacking force of law—Effect of specific notice limiting scope of 
agent’s authority upon business custom 


*Certiorari denied by the Supreme Court on December 6, 1948, 835 U. 8. 885.—Eid. 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 

SAWYER AL., v. PASKOFF ET AL.; Same v. Peisakoff et al., 74 F. Supp. 
24 (1947) Sufficiency of evidence, relating to performance of con- 
tract, for jury—Denial of motions for new trial 7: 849 

SMITH v. WHITE ET AL., 48 F. Supp. (1942) Authority of Secretary 
to promulgate procedural rules—Evidence—Secretary’s action 
presumed in accordance with procedural rule—Reconsideration of 
reparation order—Findings of Secretary—Prima facie evidence— 
Allowance of claim after reconsideration—Effect of record failing 
to disclose rules of practice relative to reconsideration of repara- 
tion order—Courts—Consideration by court of supporting testi- 
mony not within record before Secretary—Function of court 
relative to reparation proceeding—Effect of failure to establish 
seller’s notice of resale contracts—Practice and ‘pleading— 
Amended complaint—Damages—Seller’s inability to meet issue 
relative to market price of produce justified—Federal Rules of 
Civil Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and Sale—Damages for nonperformance 

THe LeRoy Dyat Company, INc. v. ALLEN, — F. Supp. — (1946) 
Breach of contract justifying rejection by buyer (reversed by 
Cc. C. A. 4th) 

Tur LeRoy Dyat Company, INC. v. ALLEN, 161 F. 2d 152 (1947) Im- 
material breach of contract by seller not justifying rejection by 
buyer—Meaning of term f. o. b. acceptance final 

Unirep States v. SOLOMON, 3 F. R. D. 411 (1944) Action to enjoin 
dealer from operating without a license—Penalties—Jurisdiction— 
Interstate commerce—Fresh vegetables—Inapplicability of Fed- 
eral Rules of Civil Procedure in civil suits of quasi-criminal na- 
ture—Mistrial—Effect of cross-examination erroneously allowed 
by court 

W..H. Later & Co., Inc. v. C. E. JACKSON Co., 75 F. Supp. 827 (1948) 
Dismissal of motion to dismiss appeal for want of jurisdiction— 
Motion for leave to amend answer granted—Denial of motion for 
judgment on pleadings 

WESTERN FRUIT GROWERS, INC. v. BEILMAN Propuce Co., INc., 75 F. 
Supp. 334 (1948) Unlawful rejection—Damages—Costs—Attor- 
ney’s fee 

Sugar Act of 1948 

CENTRAL Roig REFINING Co. ET AL. Vv. SECRETARY OF AGRICULTURE 
(Porto Rican AMERICAN SuGarR REFINERY, INC., ET AL., INTER- 
VENORS), 171 F. 2d 1016. (1948) Validity of Order No. 18—Ad- 
ministrative law—Judicial review of administrative action— 
Constitutionality of provisions of act 

SECRETARY OF AGRICULTURE, PETITIONER v. CENTRAL RoIGg REFINING 
CoMPANY, WESTERN SuGaR REFINING COMPANY, ET AL. (NO. 27.) 
Porto Rican American Sugar Refinery, Inc., Petitioner v. Central 
Roig Refining Company and Western Sugar Refining Company. 
(No. 30.) Government of Puerto Rico, Petitioner v. Secretary of 
Agriculture, Porto Rican American Sugar Refinery, Inc., et al. 
(No. 32.) 94 Adv. Op. (L. ed.) 297 (February 6, 1950.) Validity 
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Sugar Act of 1948—Continued Volume: Page 
of Order No. 18—Proper measure as to “past marketing” and 
“ability to market”—Administrative law—Scope of judicial review 
of administrative action—Scope of commerce clause—New prob- 
lems—Order No. 18—Commerce—Geographic uniformity of regu- 
lation—National policy—Due  process—Commerce  clause— 
Discrimination—Sugar Act of 1948—Refined sugar quotas—Con- 
stitutional law—Courts—Scope of review of validity of acts of 
CTA ss si cece ascent a I adorei aie 9: 261 
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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(No. 2366) 


In re CuesterR WILLIAMS AND Homer WiixtaMs, A Co-ParTNERSHIP 


D. B. A. Wern Farms. AMA Doc. No. 41-33. Decided March 
20, 1950. 


Order No. 41—Plant Selling Only Certified Milk Properly Classified as 
Handler—Dismissal of Petition for Relief 


Where petitioners complained that they have been erroneously considered as 


a handler subject to Order No. 41, as amended, issued under the act and 
regulating the handling of milk in Chicago, on the ground that a plant 
which sold only the “certified” portion of its milk receipts in the city of 
Chicago could not be classified as a handler under the Chicago Order, the 
Judicial Officer held, that all milk at petitioners’ plant was subject to the 
order, that it did not depend upon the quantity of milk shipped to the market- 
ing area so long as all the milk, both certified and uncertified was approved 
by Chicago health authorities for distribution in the area, and that in view 
of the foregoing, the relief sought by petitioners should be denied and the 
petition dismissed. 


Hardship No Excuse for Avoiding Obligations Under Order No. 41 


Petitioners’ contention that they cannot afford to handle their certified milk in 


a separate plant from the plant at which they handle both the certified and 
non-certified milk is untenable since an otherwise reasonable regulation 
covering a number of persons does not become invalid as to one of these 
persons simply because of the peculiar or unique situation of that person 
making it difficult for that person to conduct business operations in the usual 
way in which the person would like to operate, and because the law does not 
require that a general pricing regulation provide a profit for all persons 
subject to it. 


Order No. 41—Interstate Commerce—“De Minimis” Principle 


The “de minimis” principle invoked by petitioners has found little favor with 


the courts in recent cases where handlers have attacked orders under the 
act on the ground that there was only a small percentage of the handling 
of milk in a marketing area actually “in the current” of interstate commerce. 
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Order No. 41—Mere Plant Approval by Health Authority Sufficient to Subject 
Plant to Federal Regulation Under Act 


All milk received at a plant approved by health authorities for the marketing 
area although milk was sold locally where the plant is situated and did not 
move in interstate commerce, held, subject to Federal regulation under the 


act. 
Court Decisions Followed 
Titusville Dairy Products Company v. Charles F. Brannan, 176 F. 2d 332 (C. C. A, 
8rd 1949), cert. denied., 338 U. S. 905. 


Mr. John C. Love, of Love and Davis, Waukesha, Wisconsin, and Mr. Matt Wall- 
rich, Shawano, Wisconsin, for petitioner. Mr. Julius C. Krause for Produc- 
tion and Marketing Administration. Mr. Glen J. Gifford, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 
et seg.). Petitioners are partners doing business as Wern Farms in 
Genesee, Waukesha County, Wisconsin, where they own and operate 
a dairy farm and a milk plant. On the farm they produce certified 


milk. This milk and non-certified milk from about 20 farms in the 
vicinity is processed at their plant. Petitioners market some of the 
certified milk in Chicago, Illinois, and some in various localities in 
Wisconsin. The non-certified milk is sold in Wisconsin. However, 
all the farms supplying milk to petitioners, including their own certi- 
fied milk farm, are approved by the Chicago health authorities as 
sources of milk for Chicago, Illinois. Petitioners plant is also so 
approved. 

The controversy concerns Order No. 41, as amended, issued under 
the act and regulating the handling of milk in the Chicago, Illinois, 
marketing area.’ Petitioners complain that, effective September 1, 
1947, they have been considered as a “handler” under the order and 
that they have been required to make the usual handler’s reports and 
to make payments to the producer-settlement fund established by the 
order as well as payments on account of administrative assessments, 
Petitioners contend for a number of reasons discussed hereinafter that 
it is invalid and illegal to treat them in such fashion and they seek 
exemption from such requirements or modification of Order No. 41, 
as amended. 

A hearing was held upon their petition, following the filing of an 
answer by the Assistant Administrator, Production and Marketing 
Administration, United States Department of Agriculture. The 
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Hearing was held in Chicago, Illinois, on May 12, 1949, before Glen 
J. Gifford, Hearing Examiner. Petitioners were represented at the 
hearing by John Love, of Love and Davis, Waukesha, Wisconsin, and 
by Matt Wallrich, Shawano, Wisconsin. The respondent was repre- 
sented by J. C. Krause, Office of the Solicitor, United States Depart- 
ment of Agriculture. Following the hearing, the parties filed briefs. 
The hearing examiner issued a report on November 3, 1949, recom- 
mending that the relief requested by the petitioner be denied and that 
the petition be dismissed. The petitioners filed exceptions to the re- 
port and the respondent also filed exceptions to certain statements in 
the report. Oral argument upon the exceptions before the deciding 
officer was not requested. 


FINDINGS OF FACT 


1. Petitioners, Chester Williams and Homer Williams, are a co- 
partnership doing business as Wern Farms at Genesee, Waukesha 
County, Wisconsin, where they operate a dairy farm and a milk plant. 

2. Petitioners’ dairy farm produces certified milk which is received, 
processed and bottled at petitioners’ milk plant. Petitioners regu- 
larly receive at the plant also milk from a nearby certified milk farm, 
Pabst Farm No. 1. In addition, petitioners receive milk at the plant 
from about 20 farms in the vicinity. This milk is not eertified milk. 
The milk to be sold as certified milk is processed and handled through 
the plant before the milk to be sold as non-certified milk. Petitioners 
sell certified milk to the Bowman Dairy Company, a Chicago dealer, 
on daily orders. The certified milk is packaged and sold under the 
name of “Wern Farms” and is delivered on Bowman’s retail routes 
to customers. Petitioners also sell certified milk in various localities 
in Wisconsin. Certified milk is bought and sold at a premium above 
regular approved milk. Petitioners sell to Bowman both certified 
whole milk and certified skim milk. In April 1948, they sold 2,197 
quarts of certified whole milk to Bowman and in April 1949, 1,827 
quarts, in April 1948, 2,170 quarts of certified homogenized whole milk 
and in April 1949, 1,514 quarts, in April 1948, 1,693 quarts of raw 
certified milk and in April 1949, 2,210 quarts, in April 1948, 15,113 
quarts of certified skim or defatted milk and in April 1949, 4,382 
quarts. 

3. Petitioners’ certified milk farm and all the farms supplying milk 
to petitioners’ plant, as well as petitioners’ plant itself, are approved 
by the health authorities of the City of Chicago as sources of fluid 
milk for distribution in Chicago.!’ These authorities require that all 


1This approval was obtained by petitioners and may be voluntarily abandoned by them 
if they no longer wish to sell milk in Chicago. Such abandonment would remove them from 


the reach of the order. 
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milk coming into a plant be Chicago-approved in order that any milk 
from the plant be allowed to come into Chicago. Therefore, to sell 
their certified milk in Chicago, all farms delivering milk to petitioners’ 
plant have to be Chicago-approved even though the milk from such 
farms is sold in Wisconsin. 

4. Certified milk, a name protected by copyright, is milk produced 
and handled under the supervision of and subject to the requirements 
of a private organization, the American Association of Medical Milk 
Commissions, Inc. The representatives of this organization in the 
Chicago area consist of six practicing physicians known as the Chi- 
cago Medical Commission. Two inspections a year of a certified milk 
‘establishment are made by these representatives and a field man makes 
monthly inspections. The standards of sanitation laid down for the 

_ production and handling of certified milk are somewhat higher than 
is the case for milk approved by the health authorities for the City 
of Chicago. However, the City of Chicago prescribes high standards 
for milk production and handling and treats certified milk the same 
as other approved milk. It does not accept the association’s standards 
and inspections in lieu of its requirements. 

5. Years ago, before the general practice of pasteurizing milk was 
common, there was a sizable difference between certified milk and 
other market milk. At the present time with pasteurization generally 
required and under the standards of health authorities governing the 
production and handling of milk for fluid uses, there is not a great 
deal of difference from the sanitary or health standpoint. Certified 
whole milk may have a higher butterfat content than the average but 
much non-certified milk has as high a percentage of butterfat. 

6. In addition to their certified milk sales in Chicago and Wiscon- 
sin, petitioners sell regular approved market milk and cream on retail 
routes in Wisconsin outside the Chicago marketing area. The milk 
and cream so sold come primarily from the milk delivered by the 20 
farms in the vicinity, but this part of petitioners’ business also uses 
any milk produced as certified but not needed for certified milk sales. 
Cream separated to make certified skim milk is also utilized in this 
part. of petitioners’ business. In times of short supply, petitioners 
supplement their sources of milk by getting milk from other Chicago- 
approved plants and at times surpluses of milk go to other Chicago- 
approved plants. Petitioners also deliver substantial amounts of sur- 
plus to a Borden Company manufacturing plant in Waukesha which 
moves milk products out of Wisconsin and its distribution of non- 
certified market milk in Wisconsin is in direct competition with the 
business of a plant of the Pet Milk Company, North Prairie, which is 
engaged in interstate commerce and is subject to regulation under 
Order No. 69 issued under the act. 
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7. Petitioners’ plant is located within the supply area for the Chi- 
cago milk market and all milk from the plant is eligible for sale in 
Chicago. Some of petitioners’ producers formerly delivered milk to 
other Chicago-approved plants. A large part of Chicago’s milk 
supply comes from Wisconsin. 

8. (a) Order No. 41, as amended, originally became effective in 
September 1939. For the entire period in controversy here the order 
contained the following provisions: 


“$941.1 Definitions. The following terms as used in this part have the fol- 
lowing meanings: * * * 

“(e) ‘Chicago, Illinois, marketing area,’ hereinafter called the ‘marketing 
area,’ means the territory lying within the corporate limits of the cities of 
Chicago and Evanston, and the territory lying within the corporate limits of 
the villages of Wilmette, Kenilworth, Winnetka, Glencoe, and Oak Park, all in 
the State of Illinois. 

“(d) ‘Person’ means any individual, partnership, corporation, association, or 
any other business unit. 

“(e) ‘Approved plant’ means any plant which is approved by any health 
authority for the receiving of milk which may be disposed of as Class I milk, 
as defined in § 941.4, in the marketing area. 

“(f) ‘Producer’ means any person who produces milk which is (1) received 
at an approved plant directly from the farm where produced, or (2) qualified, 
upon satisfactory proof furnished to the market administrator, to be received at 
an approved plant, and is caused by a handler to be delivered for his account to 
a plant from which no Class I milk or Class II milk is disposed of in the 
marketing area. 

“(g) ‘Handler’ means any person, who, on his own behalf or on behalf of 
others, purchases or receives milk from producers, associations of producers, 
other handlers, persons producing milk not qualified to be received at an approved 
plant, or persons operating an unapproved plant, all, or a portion, of which milk 
is disposed of as Class I milk or Class II milk in the marketing area; and who, 
on his own behalf or on behalf of others engages in such handling of milk, or 
cream therefrom, as is in the current of interstate commerce or which directly 
burdens, obstructs, or affects interstate commerce in milk and its products, 
This definition shall be deemed to include any person who receives milk from 
producers at an approved plant from which no Class I milk or Class II milk is 
disposed of in the marketing area, and any cooperative association or handler 
with respect to the milk of any producer which it causes to be delivered to a 
plant from which no Class I milk or Class II milk is disposed of in the marketing 
area, for the account of such cooperative association or handler and such milk 
caused to be so delivered shall be deemed to have been received by such coopera- 
tive association or handler. * * * 

“(1) ‘Milk’ means whole milk, skim milk, cream, and all dairy products, unless 
the context manifests a different meaning.” 


(b) Section 941.4 provides for the classification of all milk received 
by a handler (including his own farm production), section 941.5 
prescribes minimum prices for the various classifications, section 941.7 
provides for determination of the uniform prices to be paid directly 
to producers by handlers, section 941.8 (d) provides for the producer- 
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settlement fund, and section 941.9 provides for the payment of ad- 
ministrative expenses by handlers. Section 941.6 (a) exempts from 
the order provisions handlers whose sole receipts of milk are from 
their own production and other handlers except that such handlers 
are required to make any reports that the market administrator may 
request. No exemption or exception is made for certified milk in any 
of the provisions of the order. 

9. On August 15, 1947, A. W. Colebank, market administrator for 
Order No. 41, as amended, sent the following letter to petitioners: 

“As we informed you orally on August 12, we have been advised by the Chicago 
Board of Health that all of the producers supplying your plant with milk are 
“ approved for shipment of Class I milk to the Chicago market. Further we 
understand from the Board of Health that your entire plant is approved for 
shipping Class I milk to the market. Consequently effective September 1, 1947 
you will be considered a handler under Order 41, as amended, and all farms 
from which you are purchasing milk will be considered as producers under 
Order 41, as amended, if you continue to operate an approved plant after that 
date. This ruling applies to the Pabst Farm, on which there was some question, 
as well as to other farms from which you are purchasing milk.” 

10. Petitioners filed the required reports from September 1947. 
Because of petitioners’ utilizations of milk in classifications higher 
than the average utilizations, petitioners were billed by the market 
administrator for payments to the producer-settlement fund. From 
September 1947 to March 1949, inclusive, the total of such billings 
amounted to $11,238.09. Administrative assessments for this same 
period totalled $1,111.30. At the time of the hearing, petitioners had 
paid under protest all but a small balance of the amounts for which 
they were debited by the market administrator. 

11. Pursuant to request by petitioners, a hearing was held upon pro- 
posed amendments to Order No. 41, as amended, which would exempt 
producers of certified milk from the obligations of a “handler” with 
respect to milk not of their own production. The hearing was held 
in Chicago, Illinois, on June 30, 1948. On August 30, 1948, the 
Assistant Administrator, Production and Marketing Administration, 
issued his recommended decision (13 F. R. 5158) in which he recom- 
mended that no such amendment be issued for reasons stated therein. 
On October 25, 1948, following the filing of exceptions by petitioners, 
the Acting Secretary of Agriculture issued a final decision (13 F. R. 
6357) in which he adopted the recommended decision, without change, 
and ruled upon the exceptions filed by petitioners. 


CONCLUSIONS 


This proceeding is one for examination of ilegalities in connection 
with an order or its administration. Section 8c (15) (A) provides 
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that a handler may file a petition claiming that an order, a provision 
thereof, or an obligation imposed thereunder “is not in accordance 
with law.” Hence, as has been often said in decisions under section 
8c (15) (A), grievances of handlers that fall short of illegality cannot 
be remedied in a proceeding under this part of the act. 

With this preliminary observation in mind, we proceed to examina- 
tion of the problems presented by the petition. At the outset, we 
should eliminate the question of “administrative interpretation” of 
the order provisions by the market administrator. A reading of the 
applicable provisions of the order referred to in Finding of Fact 8 
shows no exemption or exception for certified milk as distinguished 
from regular approved milk for the marketing area. There is little 
room for administrative discretion or interpretation by the market 
administrator as to whether petitioners should be considered outside 
the pricing and pooling provisions of the order. As to why petitioners 
were not considered a “handler” prior to September 1, 1947, there is 
no evidence that petitioners’ operations were known by the market 
administrator or any of his staff during the previous years of the 
existence of the order. There is present, then, no issue of a prior 
inconsistent interpretation that petitioners were not subject to the 
pertinent order provisions, 

Hence, petitioners’ case must be directed at the order provisions 
because these plainly provide for the actions protested. The general 
factual basis from which petitioners argue is that certified milk differs 
from regular approved milk for Chicago in production and in dis- 
tribution, that their plant is approved for Chicago only because of the 
certified milk shipped to Chicago, that the producers supplying non- 
certified milk distributed in Wisconsin are Chicago-approved only 
because the Chicago health authorities require all milk coming into 
a plant to be from approved sources in order that any milk shipped 
from the plant be allowed to be sold in Chicago, that the non-certified 
milk is not intended for Chicago and is not distributed in the Chicago 
marketing area, and that petitioners should not have to pay the class 
prices or administrative assessments upon this milk destined only for 
distribution in Wisconsin. 

Petitioners contend, that under the circumstances, the obligations 
imposed upon them are arbitrary, unreasonable, discriminatory, con- 
fiscatory, etc. They claim that they are required to pay Order No. 41 
class prices on the non-certified milk which they sell on a market 
which has a lower resale price level than Chicago and that as a result 
they will be forced out of the certified milk business in Chicago 
leaving the certified milk sales there to their sole competitor. Peti- 
tioners claim they cannot afford to handle their certified milk in a 
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separate plant from the plant at which they handle both the certified 
and non-certified milk.’ 

An otherwise reasonable regulation covering a number of persons 
does not become illegal or invalid as to one of these persons simply 
because of the peculiar or unique situation of that person making it 
difficult for that person to conduct business operations in the usual 
way or the way in which the person would like to operate. It is not 
compelled by law that a general pricing regulation provide a profit for 
all persons subject to it. Hegeman Farms Corp. v. Baldwin, 293 U.S. 
163 (1934); Wawa Dairy Farms, Inc., v. Wickard, 149 F. (2d) 860 
(C. C. A. 3d, 1945). The order includes in the definition of “han- 

“ dler” all persons who operate plants approved by health authorities 
for the Chicago marketing area. The pricing and pooling provisions 
apply to the milk of other handlers distributed outside the marketing 

" area just as in the case of petitioners. Petitioners do not attack 

the general bases upon which the order provisions were adopted, 
that is, they do not claim that such provisions are unreasonable upon 
the evidence in the promulgation records or unsupported by such evi- 
dence. They seek exemption because of their individual circumstan- 
ces. They offer no proof that they cannot afford to pay class prices 
fixed by the order for their milk distributed in Wisconsin and they 
do not show how other handlers are faring who also are required to 

pay such prices for similar distribution. They do not make out a 

case of illegality on account of arbitrariness, capriciousness, unrea- 
sonableness, discrimination, etc. 

Petitioners also argue that their certified milk business is not the 
kind of handling that was intended to be covered by the act. The 
act provides no exemption from orders for certified milk. Moreover, 
petitioners engage in the handling of non-certified milk also. 

Petitioners advance, in addition, arguments to the effect that under 
the act and the commerce clause of Article I of the Constitution, 
there is no authority to regulate their handling of milk in Wisconsin. 
They say that their certified milk business in Chicago is only about 
seven percent of their total] business and merely an infinitesimal part 
of the Chicago milk business and that, therefore, this should not 
justify regulation of the handling of all the milk they receive, most 
of which is disposed of in Wisconsin. The “de minimis” principle 
invoked has found little favor with the courts in recent cases where 
handlers have attacked orders under the act on the ground that there 
was only a small percentage of the handling of milk in a marketing 

* Petitioners’ sole competitor in Chicago at the time of the hearing, Brook Hill Farms, 
has its certified milk bottled in a plant in Chicago although the “Methods and Standards 


for the Production of Certified Milk” adopted by the American Association of Medical 
Commissions June 21, 1948 (Exhibit 1), require certified milk to be bottled on the farm. 
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area actually “in the current” of interstate commerce. Beatrice 
Creamery Company et al. v. Anderson, 75 F. Supp. 363 (D. Kansas) ; 
Balasz et al. v. Brannan, N. D. Ohio, September 29, 1949. Under 
other statutes, the Supreme Court has refused to deny jurisdiction 
under similar circumstances. Connecticut Light and Power Co. v. 
Federal Power Commission, 324 U. S. 515 (1945); Mabee et al. v. 
White Plains Publishing Co., Inc., 327 U.S. 178 (1946). 

Aside from the “de minimis” question, however, the coverage of 
the order is not restricted to plants shipping milk or cream to the 
marketing area. Plants approved for the distribution of milk in the 
marketing area are included. The definition of “handler” in section 
941.1 (g) of the order carries also the language “who * * * en- 
gages in such handling of milk, or cream therefrom, as is in the 
current of interstate commerce or which directly burdens, obstructs, 
or affects interstate commerce in milk and its products.” So that 
even if petitioners shipped no milk at all to Chicago they would still 
be subject to the order provisions if their handling directly burdens, 
obstructs or affects interstate commerce in milk and its products. 
This is the language also of section 8c (1) of the act and has been 
declared constitutional by the Supreme Court in United States v. 
Wrightwood Dairy Company, 315 U. S. 110 (1942), involving Order 
No. 41 in issue here, and United States v. Rock Royal Cooperative, 
Inc., 307 U. S. 533 (1939). In the Wrightwood case, the Court held 
that the act confers the full scope of the commerce clause of Article 
I of the Constitution. 

That petitioners’ handling falls within the meaning of the handler 
definition and thus the statutory language is demonstrated by the 
facts. Some of their handling is actually “in the current” of inter- 
state commerce, that is, their certified milk shipments to Chicago 
and their disposition of milk to the manufacturing plant which moves 
its products in interstate commerce. 

As to their handling which they describe as “intrastate,” its con- 
nections with interstate commerce and the Chicago marketing area are 
not remote and unsubstantial. Petitioners do not have a completely 
insulated separation between their certified milk business in Chi- 
cago and the rest of their business. Certified milk produced as such 
but not needed for certified milk sales goes out as non-certified milk 
in petitioners’ Wisconsin milk business. How much of the certi- 
fied milk produced goes to Chicago and how much is sold in Wiscon- 
sin depends upon relative market demands. Cream separated from 
certified skim milk sent to Chicago is sold on routes in Wisconsin to- 
gether with other cream. Petitioners’ Wisconsin non-certified busi- 
ness is in direct competition with the plant of the Pet Milk Com- 
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pany at North Prairie, a plant engaged in interstate commerce in 
milk and its products and subject to Order No. 69 under the act, 
When petitioners require additional milk for their non-certified 
milk business in Wisconsin, they obtain Chicago-approved supplies 
from other handlers and when they have a surplus of milk, some of it 
goes to Chicago-approved plants. Hence in shortage periods, they 
obtain milk for their needs from the Chicago pool and in “flush” 
periods they add their surplus to the burden of the surplus in the F 
Chicago pool. 

Furthermore, petitioners’ sources of milk and their plant are ap- 
proved for Chicago distribution, a marketing area in which a sub- 
stantial part of the marketing is interstate in character with very [ 
large supplies of milk and cream coming in from Wisconsin. Peti- ff 
tioners are located within this supply area for the Chicago market- F 
ing area. The producers supplying the non-certified milk to the 
plant must meet the health and sanitary standards prescribed by the 
Chicago health authorities. Milk from petitioners’ plant is thus 
identified as available for distribution in Chicago. Recently, the 
United States Circuit Court of Appeals for the Third Circuit held 
that Order No. 27, as amended, applying to the New York market- 
ing area, was constitutional and valid in its provisions for pricing, 
pooling, etc., all milk received at a plant approved by the health au- 
thorities for the marketing area although milk was sold locally in 
Pennsylvania where the plant was situated and did not move in in- 
terstate commerce to New York. TZ %itusville Dairy Products Company 
v. Charles F. Brannan, 176 F. (2d) 332 (C. C. A. 3d, 1949), cert. de- 
nied, 338 U.S. 905 (1949). 

Petitioners attack the refusal of the Secretary to amend the order 
to exclude their operations from the order provisions as a result of 
the hearing referred to in Finding of Fact 11. Their position in 
this proceeding is not so much in the way of insisting that, on the 
basis of the record in that proceeding, the Secretary should have 
exempted them. Rather, petitioners have gone into the question de 
novo in this proceeding in their evidence and arguments. At any 
rate, we find no grounds advanced by petitioners in this proceeding 
that compel us to conclude that the Secretary’s refusal to amend the 
order as desired by petitioners was not “in accordance with law” or 
that the order as it exists is “not in accordance with law” as it ap- 
plies to petitioners. Of course, any exceptions, objections or argu- 
ments of petitioners that may not have been specifically discussed in 
this decision are considered to be without controlling merit. 
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9A.D MARKET AGENCIES AT KANSAS CITY STOCK YARDS 301 
ORDER 


In view of the foregoing, the relief requested by the petitioners is 
denied and the petition is dismissed. 


(No. 2367) 


Inre Market Acencties aT Kansas Crry Stock Yarps. P&S Doc. No. 
311. Decided March 2, 1950. 


Continuation of Rates and Charges 


Respondents’ petitions requesting that the current authorization be continued in 
effect to and including March 14, 1951, and that they be authorized to estab- 
lish maximum buying charges on other than rail shipments on the basis of a 
carload equivalent of 26,000 pounds, granted. 


Mr. John J. Murray for Livestock Branch, Preduction and Marketing Admin- 
istration. Mr. OC. J. Kaney, of Kansas City, Missouri, for market agency 
members of Kansas City Livestock Exchange. Mr. W. F. O’Neal, of Kansas 
City, Missouri, for Farmers Union Cooperative Association. Mr. Lester H. 
Ryon, of Kansas City, Missouri, for Producers Livestock Association and for 
Texas Live Stock Association. Mr. Harry Conley et al., of Kansas City, 
Missouri, for 9 independent buyer associations. 


Decision by Thomas J. Flavin, Judicial Officer 
CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seq.). 

The respondents are presently operating under an order dated 
March 1, 1949 (8 A. D. 250), authorizing assessment of the current 
rates which were set out in a Tariff No. 9 attached to previous petition 
filed on February 1, 1949, until and including March 13, 1950. 

On February 9, 1950, petitions were filed on behalf of the respond- 
ents requesting that the current authorization be continued in effect 
to and including March 14, 1951. Respondents have also requested 
that they be authorized to establish maximum buying charges on other 
than rail shipments on the basis of a carload equivalent of 26,000 
pounds. 

On February 16, 1950, the Livestock Branch filed an answer recom- 
mending that the petition be granted. 

Inasmuch as the parties are agreed the order of March 1, 1949, is 
extended to and including March 14, 1951. In addition the order of 
March 1, 1949, as extended is modified so as to authorize the changes 
in Section C of the current Tariff No. 9 requested by respondent and 
indicated in red on the copy of Tariff No. 9 attached to one of the 
petitions filed on February 9, 1950. 

883127—50-—3 
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The schedule of rates presently in effect, i. e. Tariff No. 9, was ff 
authorized by the order of March 1, 1949. That order granted a f 
petition filed on February 1, 1949. Notice of that petition was pub- f 
lished in the Federal Register on February 11, 1949 (14 F. R. 628), 
No interested party indicated a desire to be heard in the matter. This f 
order merely continues the provisions of the current order in effect 
for an additional period of one year and establishes maximum buying 
charges on other than rail shipments on the basis of a carload equiv- 
alent of 26,000 pounds. No additional revenue will be produced for 
the respondents by this action. In view of the foregoing, it is found 
that notice and public procedure are unnecessary in connection with 
this order. 

This order shall become effective on March 14, 1950, and remain in 
effect for a period of one year unless changed by further order before 
that date. 

The respondents who have been assessing the current rates for nearly 
a year need no time to prepare for and be ready to comply with the 
provisions of this order. This order will not be effective for several 
weeks. It is in the public interest that it become effective on March 
14, 1950, lest marketing facilities be adversely affected. Accordingly, 
good cause is found for making it effective in less than thirty days. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


PACKERS AND STOCKYARDS ACT, 1921 9 A. D, 
































(No. 2368) 


In re Marker AGENCIES aT THE New OrLEANS Stock Yarps, ARABI, 
Louisiana. P&S Doc. No. 534. Decided March 14, 1950. 


Modification of Rates and Charges 





Inasmuch as the parties are agreed with respect to the rates petitioned for and 
no objection has been filed the petition is granted subject to the terms of 
the informal agreement between the parties set out in the answer filed on 
March 6, 1950, and, for good cause shown, this order shall become effective 
in less than 30 days. 





. John J. Murray for Livestock Branch, Production and Marketing Admin- 
istration. Mr. William T’.. Quinn, President of New Orleans Live Stock 
Exchange, Arabi, Louisiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seq.). 
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The respondents are now operating under an order entered in 
this proceeding on April 8, 1937, the docket then being entitled, 
Louis Bagneris, an individual, and other market agencies operating 
at the New Orleans Stock Yards, Arabi, Louisiana (Bureau of 
Animal Industry Docket No. 534), as modified by an order dated 
October 6, 1947 (6 A. D. 999). 

On February 2, 1950, respondents filed a petition requesting 
authority to file and put into effect a new Tariff No. 7, copy of which 
was attached to the petition and has been made a part of this 
docket. 

Notice of this petition was published in the Federal Register on 
February 18, 1950 (15 F. R. 898) and opportunity to be heard upon 
the matter was afforded all interested persons. A copy of this notice 
has been served upon each of the respondents. This notice set out 
in detail all of the rates provided for in the new Tariff No. 7. No 
objection to the action petitioned for has been received. 

On March 6, 1950, the Livestock Branch, Production and Market- 
ing Administration, filed an answer recommending that the petition 
be granted and stating that respondents have agreed to furnish certain 
information to the Livestock Branch before the first day of March 
each year. The Livestock Branch further recommended that the 
operation of this order be limited to one year. 

Inasmuch as the parties are agreed with respect to the rates peti- 
tioned for and no objection has been filed the petition is granted 
subject to the terms of the informal agreement between the parties 
set out in the answer filed on March 6, 1950. However, respondents 
shall file, with the Hearing Clerk, United States Department of Agri- 
culture, Washington 25, D. C., a statement to the effect that they agree 
to furnish the information set out in the answer before March 1 of each 
year. A copy of the answer has been served upon each of the 
respondents. 

The respondents, who must comply with this rule on its effective 
date, wish to have it become effective as soon as possible. All inter- 
ested parties have had an opportunity to be heard on the proposed 
rule. The Packers and Stockyards Act provides that no order of this 
nature shall become effective in less than five days after its date of 
signature. Any undue delay in making this order effective may ad- 
versely affect marketing facilities. Accordingly, good cause is found 
for making it effective in less than 30 days. 

This order shall become effective on the sixth day after its date of 
signature provided respondents shall have filed the statement, with 
respect to furnishing the information agreed upon, with the Hearing 
Clerk before that date. It shall remain in effect for a period of one 
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year following its effective date unless it shall be changed by further 
order during the one year period. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2369) 


In re Cuarues K. Perers. P&S Doc. No. 1879. Decided March 
22, 1950. 


Suspension of Registration—Violations of Act—Cease and Desist 


Inasmuch as respondent admitted the allegations that he wilfully engaged in 
unfair and deceptive practices in violation of section 312 (a) of the Packers 
and Stockyards Act and wilfully caused false entries to be made in the 
records of the operator of the Kansas City Stock Yards in violation of sec- 
tion 10’of the Federal Trade Commission Act by paying employed weigh- 
masters at the stockyards for favorable but false weights on cattle bought 
and sold by respondent, the respondent’s registration is suspended for a 
period of six months in view of the mitigating circumstances, and he is 
ordered to cease and desist from committing the violations of the act and 
the regulations issued thereunder.* 

Mr. Elmer J. Scott for complainant. Mr. Chas. K. Peters, of Kansas City, Mis- 
souri, respondent pro se. 


Decision by Thomas J, Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seqg.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing, filed January 
26, 1950, charges that respondent wilfully engaged in unfair and de- 
ceptive practices in violation of section 312 (a) of the act and wilfully 
caused false entries to be made in the records of the operator of the 
Kansas City Stock Yards in violation of section 10 of the so-called 
Federal Trade Commission Act, which section is incorporated in and 
made a part of the Packers and Stockyards Act by section 402 of the 
latter act. 

The respondent filed an answer on February 8, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived the right 
to an oral hearing, and consented to the entry of an appropriate order 


without further notice. 
FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered 
with the Secretary of Agriculture as a dealer pursuant to the act to 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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buy and sell cattle for his own account at the Kansas City Stock Yards, 
Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein was 
a posted stockyard subject to the provisions of the act. 

3. During the years 1948 and 1949 the respondent paid certain sums 
of money at divers times to Joe L. Brown, Cecil Cox, Bart Fay, Bruno 
Ising, and Culver Jordan, each of whom during that period of time 
was employed as a weighmaster at the stockyards and whose duty it 
was to determine correctly the weight of livestock weighed on scales 
in the stockyards, for the purpose and with the effect of compensating 
said weighmasters for recording weights on scale tickets showing the 
weight of cattle bought by respondent at less than the true and correct 
weight thereof and showing the weight of cattle sold by respondent 
at a weight greater than the true and correct weight thereof and said 
scale tickets were made a part of the records and memoranda kept by 
the operator of the stockyards. The respondent paid for cattle pur- 
chased by him and collected for cattle sold by him on the basis of the 
false weights shown on the scale tickets. 
























CONCLUSIONS 










The respondent, by making payments to weighmasters in return 
for favorable weights, clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which 
cannot be condemned too strongly. 

The causing of false weight records to be made by the operator of 
the stockyards is also a serious violation. False information tends 
to conceal violations of the act and to mislead enforcement officials 
so that the enforcement of the act is seriously hampered and frustrated. 

The Livestock Branch has submitted for consideration a statement 
to the effect that recently the respondent discontinued the practice of 
paying weighmasters. After that, certain weighmasters, instead of 
favoring the respondent, penalized him by incorrect weighing. In 
view of those mitigating facts, a suspension of respondent’s registra- 
tion for a period of six months is deemed to be sufficient. A cease 
and desist order should also be issued. 
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ORDER 


The respondent shall cease and desist from: 

1, Engaging in unfair and deceptive practices and devices; and 

2. Causing false entries to be made in the records of the operator of 
the stockyards. 

The respondent’s registration under the act is suspended for a period 
of six months from the effective date hereof. A copy of this order 
shall be served upon the respondent and it shall become effective five 
days after service. 


(No. 2370) 
In re Ev. W. Gorman. P&S Doc. No. 1874. Decided March 22, 1950. 


Suspension of Registration—Violation of Act—Cease and Desist 


Inasmuch as respondent admitted the allegations that he wilfully engaged in 
unfair and deceptive practices in violation of section 312 (a) of the Packers 
and Stockyards Act, and wilfully caused false entries to be made in the 
records of the operator of the Kansas City Stock Yards in violation of section 
10 of the Federal Trade Commission Act by paying employed weighmasters 
at the stockyards for favorable but false weights on cattle bought and sold 
by respondent, the respondent’s registration is suspended for a period of ten 
months, and he is ordered to cease and desist from commission of the viola- 
tions of the act and the regulations issued thereunder.* 

Mr. Elmer J. Scott for complainant. Mr. Ed. W. Gorman, of Kansas City, Kansas, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S. C. 181 et seg.), hereinafter re- 
ferred to as the act. The order of inquiry and notice of hearing filed 
January 26, 1950, charges that respondent wilfully engaged in unfair 
and deceptive practices in violation of section 312 (a) of the act and 
wilfully caused false entries to be made in the records of the operator 
of the Kansas City Stock Yards in violation of section 10 of the so- 
called Federal Trade Commission Act, which section is incorporated 
in and made a part of the Packers and Stockyards Act by section 402 
of the latter act. 

The respondent filed an answer on February 6, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived the right 
to an oral hearing, and consented to the entry of an appropriate order 
without further notice. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd, 
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FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered with 
the Secretary of Agriculture as a dealer pursuant to the act to buy 
and sell cattle for his own account at the Kansas City Stock Yards, 
Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

3. During the period from on or about February 1, 1949, to January 
10, 1950, the respondent paid certain sums of money and gave certain 
objects of value at divers times to Joe L. Brown, Frank E. Clark, Cecil 
Cox, Bruno Ising, and Culver Jordan, each of whom during that 
period of time was employed as a weighmaster at the stockyards and 
whose duty it was to determine correctly the weight of livestock 
weighed on scales at the stockyards, for the purpose and with the 
effect of compensating said weighmasters for recording weights on 
scale tickets showing the weight of cattle bought by respondent at less 
than the true and correct weight thereof and showing the weights of 
cattle sold by respondent at a weight greater than the true and correct 
weight thereof and said scale tickets were made a part of the records 
and memoranda kept by the operator of the stockyards. The respond- 
ents paid for cattle purchased by him and collected for cattle sold by 
him on the basis of the false weights shown on said scale tickets. 


CONCLUSIONS 


The respondent, by making payments to weighmasters in return for 
favorable weights, clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section-10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which 
cannot be condemned too strongly. 

The causing of false weight records to be made by the operator of 
the stockyards is also a serious violation. False information tends to 
conceal violations of the act and to mislead enforcement officials so 
that the enforcement of the act is seriously hampered and frustrated. 

In view of the seriousness of the violations set forth a suspension 
of respondent’s registration for a period of ten months coupled with a 
cease and desist order is warranted. 
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ORDER 


The respondent shall cease and desist from : 

1, Engaging in unfair and deceptive practices and devices; and 

2. Causing false entries to be made in the records of the operator of 
the stockyards. 

The respondent’s registration under the act is suspended for a period 
of ten months from the effective date hereof. A copy of this order 
shall be served upon the respondent and it shall become effective five 


days after service. 


(No. 2371) 


InreR. V. Hartman. P&S Doc. No. 1875. Decided March 22, 1950. 
Same as 9 A. D. 306 


Mr. Elmer J. Scott for complainant. Mr. R. V. Hartman, of Kansas City, Mis- 
souri, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 e¢ seq.), hereinafter referred 
toastheact. Theorder of inquiry and notice of hearing filed January 
26, 1950, charges that respondent wilfully engaged in unfair and de- 
ceptive practices in violation of section 312 (a) of the act and wilfully 
caused false entries to be made in the records of the operator of the 
Kansas City Stock Yards in violation of section 10 of the so-called 
Federal Trade Commission Act, which section is incorporated in and 
made a part of the Packers and Stockyards Act by section 402 of the 
latter act. 

The respondent filed an answer on February 6, 1950, in which he ad- 
mitted the facts alleged in the order of inquiry, waived the right to an 
oral hearing, and consented to the entry of an appropriate order with- 
out further notice. 


FINDINGS OF FACT 


1, At all times mentioned herein, the respondent was registered with 
the Secretary of Agriculture as a dealer pursuant to the act to buy 
and sell cattle for his own account at the Kansas City Stock Yards, 
Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein was 
a posted stockyard subject to the provisions of the act. 

3. During the period from on or about January 1, 1945, to January 
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order shall be served upon the respondent and it shall become effective 
five days after service. 
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17, 1950, the respondent paid certain sums of money and gave certain 
objects of value at divers times to Culver Jordan, Bart Fay, Cecil Cox, 
Bruno Ising, Joe L. Brown, William E. Miller and Elmer Tuttle, each 
of whom during that period of time was employed as a weighmaster 
at the stockyards and whose duty it was to determine correctly the 
weight of livestock weighed on scales at the stockyards, for the pur- 
pose and with the effect of compensating said weighmasters for re- 
cording weights on scale tickets showing the weight of cattle bought 
by respondent at less than the true and correct weight thereof and 
showing the weight of cattle sold by respondent at a weight greater 
than the true and correct weight thereof and said scale tickets were 
made a part of the records and memoranda kept by the operator of 
the stockyards. The respondent paid for cattle purchased by him 
and collected for cattle sold by him on the basis of the false weights 
shown on said scale tickets. 
















CONCLUSIONS 


The respondent, by making payments to weighmasters in return 
for favorable weights, clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which 
cannot be condemned too strongly. 

The causing of false weight records to be made by the operator of 
the stockyards is also a serious violation. False information tends to 
conceal violations of the act and to mislead enforcement officials so that 
the enforcement of the act is seriously hampered and frustrated. 

In view of the seriousness of the violations set forth a suspension 
of respondent’s registration for a period of ten months coupled with 
a cease and desist order is warranted. 



















ORDER 


The respondent sha)! cease and desist from: 

1. Engaging in unfair and deceptive practices and devices; and 

2. Causing false entries to be made in the records of the operator of 
the stockyards. 

The respondent’s registration under the act is suspended for a 
period of ten months from the effective date hereof. A copy of this 
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(No. 2372) 
In re G. E. Hipster, P&S Doc. No. 1877. Decided March 22, 1950, 
Same as 9 A. D. 306 


Mr. Elmer J. Scott for complainant. Mr. G. E. Hibler, of Kansas City, Missouri, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
~ Act, 1921, as amended (7 U.S. C. 181 et seq.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing filed January 
26, 1950, charges that respondent wilfully engaged in unfair and de- 
ceptive practices in violation of section 312 (a) of the act and wilfully 
caused false entries to be made in the records of the operator of the 
Kansas City Stock Yards in violation of section 10 of the so-called 
Federal Trade Commission Act, which section is incorporated in and 
made a part of the Packers and Stockyards Act by section 402 of the 
latter act. 

The respondent filed an answer on February 7, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived the right 


to an oral hearing, and consented to the entry of an appropriate order 
without further notice. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered with 
the Secretary of Agriculture as a dealer pursuant to the act to buy and 
sell cattle for his own account at the Kansas City Stock Yards, Kansas 
City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein was 
a posted stockyard subject to the provisions of the act. 

3. During the period from on or about January 1, 1948, to January 
19, 1950, the respondent paid certain sums of money at divers times 
to Bruno Ising and Culver Jordan, each of whom during that period 
of time was employed as a weighmaster at the stockyards and whose 
duty it was to determine correctly the weight of livestock weighed 
on scales in the stockyards, for the purpose and with the effect of 
compensating said weighmasters for recording weights on scale tickets 
showing the weight of cattle bought by respondent at less than the 
true and correct weight thereof and showing the weight of cattle sold 
by respondent at a weight greater than the true and correct weight 
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thereof and said scale tickets were made a part of the records and 
memoranda kept by the operator of the stockyards. The respondent 
paid for cattle purchased by him and collected for cattle sold by him 
on the basis of the false weights shown on said scale tickets. 


CONCLUSIONS 


The respondent, by making payments to weighmasters in return for 
favorable weights, clearly violated section 312 (a) of the act and caused 
false weight records to be made by the operator of the stockyards in 
violation of section 10 of the so-called Federal Trade Commission Act. 
The nature of the violations implies wilfulness. The effect of the 
practice of paying weighmasters was that respondent, when buying 
cattle, paid for less weight than he received and, when selling cattle, 
received payment for more weight than he delivered. The practice 
is dishonest and is a flagrant violation of the act which cannot be con- 
demned too strongly. 

The causing of false weight records to be made by the operator of 
the stockyards is also a serious violation. False information tends 
to conceal violations of the act and to mislead enforcement officials 
so that the enforcement of the act is seriously hampered and frustrated. 

In view of the seriousness of the violation set forth a suspension of 
respondent’s registration for a period of ten months coupled with a 
cease and desist order is warranted. 


ORDER 


The respondent shall cease and desist from : 

1. Engaging in unfair and deceptive practices and devices; and 

2. Causing false entries to be made in the records of the operator of 
the stockyards. 

The respondent’s registration under the act is suspended for a period 
of ten months from the effective date hereof. A copy of this order 
shall be served upon the respondent and it shall become effective five 
days after service. 


(No, 2373) 
In re Avsert Hoirz. P&S Doc. No. 1878. Decided March 22, 1950. 


Same as 9 A. D. 306 


Mr. Elmer J. Scott, for complainant. Mr. Albert Holtz, of Kansas City, Missouri, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U. S. C. 181 e¢ seg.), hereinafter re- 
ferred to as the act. The order of inquiry and notice of hearing 
filed January 26, 1950, charges that respondent wilfully engaged in 
unfair and deceptive practices in violation of section 312 (a) of the 
act and wilfully caused false entries to be made in the records of the 
operator of the Kansas City Stock Yards in violation of section 10 
of the so-called Federal Trade Commission Act, which section is in- 
corporated in and made a part of the Packers and Stockyards Act by 
- section 402 of the latter act. 

The respondent filed an answer on February 7, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived the right 
- to an oral hearing, and consented to the entry of an appropriate 
order without further notice. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered 
with the Secretary of Agriculture as a dealer pursuant to the act to 
buy and sell cattle for his own account at the Kansas City Stock 
Yards, Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein 
was a posted stockyard subject to the provisions of the act. 

3. During the period from on or about March 15, 1949, to January 
17, 1950, the respondent paid certain sums of money at divers times 
to Frank E. Clark and other persons, each of whom during that period 
of time was employed as a weighmaster at the stockyards and whose 
duty it was to determine correctly the weight of livestock weighed on 
scales in the stockyards, for the purpose and with the effect of com- 
pensating said weighmasters for recording weights on scale tickets 
showing the weight of cattle bought by respondent at less than the 
true and correct weight thereof and showing the weight of cattle 
sold by respondent at a weight greater than the true and correct 
weight thereof and said scale tickets were made a part of the records 
and memoranda kept by the operator of the stockyards. The re- 
spondent paid for cattle purchased by him and collected for cattle 
sold by him on the basis of the false weights shown on the scale 
tickets. 

CONCLUSIONS 


The respondent, by making payments to weighmasters in return for 
favorable weights, clearly violated section 312 (a) of the act and 
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caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which 
cannot be condemned too strongly. 

The causing of false weight records to be made by the operator 
of the stockyards is also a serious violation. False information tends 
to conceal violations of the act and to mislead enforcement officials 
so that the enforcement of the act is seriously hampered and frustrated. 

In view of the seriousness of the violations set forth a suspension of 
respondent’s registration for a period of ten months coupled with a 
cease and desist order is warranted. 


ORDER 


The respondent shall cease and desist from: 

1, Engaging in unfair and deceptive practices and devices; and 

2. Causing false entries to be made in the records of the operator 
of the stockyards. 

The respondent’s registration under the act is suspended for a 
period of ten months from the effective date hereof. A copy of this 
order shall be served upon the respondent and it shall become effective 
five days after service. 


(No. 2374) 
In re B. R. Poitiers. P&S Doc. No. 1881. Decided March 22, 1950. 


Same as 9 A. D. 306 


Mr. Elmer J. Scott for complainant. Mr. B. R. Phillips, of Edwardsville, Kan- 
sas, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U. S. C. 181 e¢ seqg.), hereinafter re- 
ferred to as the act. The order of inquiry and notice of hearing, 
filed January 26, 1950, charges that respondent wilfully engaged in 
unfair and deceptive practices in violation of section 312 (a) of the 
act and wilfully caused false entries to be made in the records of 
the operator of the Kansas City Stock Yards in violation of section 





314 PACKERS AND STOCKYARDS ACT, 1921 9 A. D. 


10 of the so-called Federal Trade Commission Act, which section is 
incorporated in and made a part of the Packers and Stockyards Act 
by section 402 of the latter act. 

The respondent filed an answer on February 7, in which he ad- 
mitted the facts alleged in the order of inquiry, waived the right to 
an oral hearing, and consented to the entry of an appropriate order 
without further notice. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered 
with the Secretary of Agriculture as a dealer pursuant to the act to 
buy and sell cattle for his own account at the Kansas City Stock 
Yards, Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein 
was a posted stockyard subject to the provisions of the act. 

3. During the period from on or about July 1, 1947, to January 
17, 1950, respondent paid certain sums of money at divers times to 
Joe L. Brown, Frank E. Clark, Bart Fay, Bruno Ising, and Culver 
Jordan, each of whom during that period of time was employed as a 
weighmaster at the stockyards and whose duty it was to determine 
correctly the weight of livestock weighed on scales at the stockyards, for 
the purpose and with the effect of compensating said weighmasters for 
recording weights on scale tickets showing the weight of cattle bought 
by respondent at less than the true and correct weight of the cattle 
and showing the weight of cattle sold by respondent at a weight 
greater than the true and correct weight thereof and said scale tickets 
were made a part of the records and memoranda kept by the operator 
of the stockyards. The respondent paid for cattle purchased by 
him and collected for cattle sold by him on the basis of the false weights 
shown on said scale tickets. 


CONCLUSIONS 


The respondent, by making payments to weighmasters in return 
for favorable weights, clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which 
cannot be condemned too strongly. 
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The causing of false weight records to be made by the operator 
of the stockyards is also a serious violation. False information tends 
to conceal violations of the act and to mislead enforcement officials 
so that the enforcement of the act is seriously hampered and frus- 
trated. 

In view of the seriousness of the violations set forth a suspension 
of respondent’s registration for a period of ten months coupled with 
a cease and desist order is warranted. 


ORDER 


The respondent shall cease and desist from: 

1. Engaging in unfair and deceptive practices and devices; and 

2. Causing false entries to be made in the records of the operator of 
the stockyards. 

The respondent’s registration under the act is suspended for a 
period of ten months from the effective date hereof. A copy of this 
order shall be served upon the respondent and it shall become effective 


five days after service. 


(No. 2375) 


In re Rotanp E. Ronny. P&S Doc. No. 1880. Decided March 22, 


1950. 
Same as 9 A. D. 306 


Mr. Elmer J. Scott for complainant. Mr. Roland E. Roney, of Lawrence, Kansas, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), hereinafter referred 
toastheact. The order of inquiry and notice of hearing filed January 
26, 1950, charges that respondent wilfully engaged in unfair and 
deceptive practices in violation of section 312 (a) of the act and wil- 
fully caused false entries to be made in the records of the operator of 
the Kansas City Stock Yards in violation of section 10 of the so-called 
Federal Trade Commission Act, which section is incorporated in and 
made a part of the Packers and Stockyards Act by section 402 of the 
latter act. 

The respondent filed an answer on February 10, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived the right 
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to an oral hearing, and consented to the entry of an appropriate order 
without further notice. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered with 
the Secretary of Agriculture as a dealer pursuant to the act to buy 
and sell cattle for his own account at the Kansas City Stock Yards, 
Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, hereinafter 
referred to as the stockyards, at all times mentioned herein was a 
_ posted stockyard subject to the provisions of the act. 

3. During the years 1948 and 1949, respondent paid certain sums 
of money at divers times to Bruno Ising, Culver Jordan and Bart 
Fay, each of whom during that period of time was employed as a 
weighmaster at the stockyards, and whose duty it was to determine 
correctly the weight of livestock weighed on scales at the stockyards, 
for the purpose and with the effect of compensating said weighmasters 
for recording weights on scale tickets showing the weight of cattle 
bought by respondent at less than the true and correct weight thereof 
and showing the weight of cattle sold by respondent at a weight 
greater than the true and correct weight thereof and said scale tickets 
were made a part of the records and memoranda kept by the operator 
of the stockyards. The respondent paid for cattle purchased by him 
and collected for cattle sold by him on the basis of the false weights 
shown on said scale tickets. 


CONCLUSIONS 


The respondent, by making payments to weighmasters in return for 
favorable weights, clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which 
cannot be condemned too strongly. 

The causing of false weight records to be made by the operator of 
the stockyards is also a serious violation. False information tends 
to conceal violations of the act‘and to mislead enforcement officials so 
that the enforcement of the act is seriously hampered and frustrated. 
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In view of the seriousness of the violations set forth a suspension of 
respondent’s registration for a period of ten months coupled with a 
cease and desist order is warranted, 


ORDER 


The respondent shall cease and desist from: 

1. Engaging in unfair and deceptive practices and devices; and 

2. Causing false entries to be made in the records of the operator of 
the stockyards. 

The respondent’s registration under the act is suspended for a period 
of ten months from the effective date hereof. A copy of this order 
shall be served upon the respondent and it shall become effective five 
days after service. 


(No. 2376) 
Inre Apert M. Ross. P&S Doc. No. 1882. Decided March 22, 1950, 
Same as 9 A. D. 306 


Mr. Elmer J. Scott for complainant. Mr. Albert M. Ross, of Kansas City, Mis- 
souri, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing filed January 
26, 1950, charges that respondent wilfully engaged in unfair and de- 
ceptive practices in violation of section 312 (a) of the act and wilfully 
caused false entries to be made in the records of the operator of the 
Kansas City Stock Yards in violation of section 10 of the so-called 
Federal Trade Commission Act, which section is incorporated in and 
made a part of the Packers and Stockyards Act by section 402 of the 
latter act. 

The respondent filed an answer on February 7, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived the right to 
an oral hearing, and consented to the entry of an appropriate order 
without further notice. 


FINDINGS OF FACT 


1. At all times mentioned herein the respondent was registered with 
the Secretary of Agriculture as a dealer pursuant to the act to buy 
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and sell cattle for his own account at the Kansas City Stock Yards, 
Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein was 
a posted stockyard subject to the provisions of the act. 

3. During the period from on or about January 1, 1949, to January 
6, 1950, respondent paid certain sums of money at divers times to 
Frank E. Clark, Bruno Ising, Culver Jordan, Cecil Cox, Joe L. 
Brown, and Elmer H. Tuttle, each of whom during that period of 
time was employed as a weighmaster at the stockyards and whose duty 
it was to determine correctly the weight of livestock weighed on scales 

‘at the stockyards, for the purpose and with the effect of compensating 

said weighmasters for recording weights on scale tickets showing the 
_ weight of cattle bought by respondent at less than the true and cor- 
rect weight thereof and showing the weight of cattle sold by respond- 
ent at a weight greater than the true and correct weight thereof and 
said scale tickets were made a part of the records and memoranda 
kept by the operator of the stockyards. The respondent paid for 
cattle purchased by him and collected for cattle sold by him on the 
basis of the false weights shown on said scale tickets. 


CONCLUSIONS 


The respondent, by making payments to weighmasters in return for 
favorable weights, clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which 
cannot be condemned too strongly. 

The causing of false weight records to be made by the operator of 
the stockyards is also a serious violation. False information tends to 
conceal violations of the act and to mislead enforcement officials so 
that the enforcement of the act is seriously hampered and frustrated. 

In view of the seriousness of the violations set forth a suspension of 
respondent’s registration for a period of ten months coupled with a 
cease and desist order is warranted. 


ORDER 


The respondent shall cease and desist from: 
1. Engaging in unfair and deceptive practices and devices; and 
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2. Causing false entries to be made in the records of the operator 
of the stockyards. 

The respondent’s registration under the act is suspended for a 
period of ten months from the effective date hereof. A copy of this 
order shall be served upon the respondent and it shall become effective 
five days after service. 


(No. 2377) 


In ve Cuaries J. Satter. P&S Doc. No. 1883. Decided March 22, 


1950. 
Same as 9 A. D. 306 


Mr. Elmer J. Scott for complainant. Mr. Chas. J. Sailler, of Kansas City, Kansas, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seq.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing, filed Janu- 
ary 26, 1950, charges that respondent wilfully engaged in unfair and 
deceptive practices in violation of section 312 (a) of the act and wil- 
fully caused false entries to be made in the records of the operator 
of the Kansas City Stock Yards in violation of section 10 of the so- 
called Federal Trade Commission Act, which section is incorporated 
in and made a part of the Packers and Stockyards Act by section 402 
of the latter act. 

The respondent filed an answer on February 9, 1950, in which he 
admitted the facts alleged in the order of injuiry, waived the right to 
an oral hearing, and consented to the entry of an appropriate order 
without further notice. 

FINDINGS OF FACT 


1. At all times mentioned herein the respondent was registered with 
the Secretary of Agriculture as a dealer pursuant to the act to buy 
and sell cattle for his own account at the Kansas City Stock Yards, 
Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, hereinafter 
referred to as the stockyards, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

3. During the period from on or about January 1, 1944, to Janu- 
ary 16, 1950, respondent paid certain sums of money at divers times to 
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Bruno Ising, Joe L. Brown, Frank E. Clark, Culver Jordan, Cecil 
Cox, Bart Fay, and Elmer H. Tuttle, each of whom during that period 
of time was employed as a weighmaster at the stockyards and whose 
duty it was to determine correctly the weight of livestock weighed on 
scales at the stockyards, for the purpose and with the effect of com- 
pensating said weighmasters for recording weights on the scale tickets 
showing the weight of cattle bought by respondent at less than the true 
and correct weight thereof and showing the weight of cattle sold by 
respondent at a weight greater than the true and correct weight thereof 
and said scale tickets were made a part of the records and memoranda 

kept by the operator of the stockyards, The respondent paid for 
~ cattle purchased by him and collected for cattle sold by him on the 
basis of the false weights shown on said scale tickets. 


CONCLUSIONS 


The respondent, by making payments to weighmasters in return 
for favorable weights, clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received, and when 
selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which 
cannot be condemned too strongly. 

The causing of false weight records to be made by the operator of 
the stockyards is also a serious violation. False information tends 
to conceal violations of the act and to mislead enforcement officials so 
that the enforcement of the act is seriously hampered and frustrated. 

In view of the seriousness of the violations set forth a suspension 
of respondent’s registration for a period of ten months coupled with 
a cease and desist order is warranted. 


ORDER 


The respondent shall cease and desist from: 

1. Engaging in unfair and deceptive practices and devices; and 

2. Causing false entries to be made in the records of the operator 
of the stockyards. 

The respondent’s registration under the act is suspended for a period 
of ten months from the effective date hereof. A copy of this order 
shall be served upon the respondent and it shall become effective five 
days after service. 
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(No. 2378) 


In re Lester Wotrr, Jr. P&S Doc. No. 1888. Decided March 22, 


1950. 
Same as 9 A. D. 306 


Mr. Elmer J. Scott for complainant. Mr. Lester Wolff, Jr. of Kansas City, Mis- 
souri, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seqg.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing filed January 
26, 1950, charges that respondent wilfully engaged in unfair and 
deceptive practices in violation of section 312 (a) of the act and wil- 
fully caused false entries to be made in the records of the operator of 
the Kansas City Stock Yards in violation of section 10 of the so-called 
Federal Trade Commission Act, which section is incorporated in and 
made a part of the Packers and Stockyards Act by section 402 of the 
latter act. 

The respondent filed an answer on February 6, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived the right 
to an oral hearing, and consented to the entry of an appropriate order 


without further notice. 
FINDINGS OF FACT 


1. At all times mentioned herein the respondent was registered with 
the Secretary of Agriculture as a dealer pursuant to the act to buy 
and sell cattle for his own account at the Kansas City Stock Yards, 
Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein was 
a posted stockyard subject to the provisions of the act. 

3. During the period from on or about January 1, 1946, to January 
16, 1950, respondent paid certain sums of money at divers times to 
Bart Fay, Frank E. Clark, Bruno Ising, Joe L. Brown, Cecil Cox and 
Culver Jordan, each of whom during that period of time was employed 
as a weighmaster at the stockyards and whose duty it was to determine 
correctly the weight of livestock weighed on scales at the stockyards, 
for the purpose and with the effect of compensating said weighmasters 
for recording weights on scale tickets showing the weight of cattle 
bought by respondent at less than the true and correct weight thereof 
and showing the weight of cattle sold by respondent at a weight greater 
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than the true and correct weight thereof and said scale tickets were 
made a part of the records and memoranda kept by the operator of 
the stockyards. The respondent paid for cattle purchased by him and 
collected for cattle sold by him on the basis of the false weights shown 
on said scale tickets. 

CONCLUSIONS 


The respondent, by making payments to weighmasters in return 
for favorable weights, clearly violated section 312 (a) of the Act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which 
cannot be condemned too strongly. 

The causing of false weight records to be made by the operator of 
the stockyards is also a serious violation. False information tends to 
conceal violations of the act and to mislead enforcement officials so 
that the enforcement of the act is seriously hampered and frustrated. 

In view of the seriousness of the violations set forth, a suspension 


of respondent’s registration for a period of ten months coupled with a 
cease and desist order is warranted. 


ORDER 


The respondent shall cease and desist from: 

1, Engaging in unfair «nd deceptive practices and devices ; and 

2. Causing false entries to be made in the records of the operator 
of the stockyards. 

The respondent’s registration under the act is suspended for a period 
of ten months from the effective date hereof. A copy of this order 
shall be served upon the respondent and it shall become effective five 
days after service. 


(No. 2379) 
In re Roscor L. Woops. P&S Doc. No. 1889. Decided March 22, 1950. 
Same as 9 A. D. 306 


Mr. Elmer J. Scott for complainant. Mr. Roscoe L. Woods, of Kansas City, 
Missouri, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seg.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing filed January 
26, 1950, charges that respondent wilfully engaged in unfair and 
deceptive practices in violation of section 312 (a) of the act and wil- 
fully caused false entries to be made in the records of the operator of 
the Kansas City Stock Yards in violation of section 10 of the so-called 
Federal Trade Commission Act, which section is incorporated in and 
made a part of the Packers and Stockyards Act by section 402 of the 
latter act. 

The respondent filed an answer on February 9, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived the right to 
an oral hearing, and consented to the entry of an appropriate order 
without further notice. His answer also contains a statement with 
respect to his old age and poor health, which he asks be considered. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered with 
the Secretary of Agriculture as a dealer pursuant to the act to buy 
and sell cattle for his own account at the Kansas City Stock Yards, 
Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, hereinafter 
referred to as the stockyards, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

3. During the period from on or about January 1, 1949, to January 
17, 1950, respondent wilfully paid certain sums of money at divers 
times to Culver Jordan, Elmer H. Tuttle, Joe L. Brown, Bart Fay, 
Bruno Ising and Cecil Cox, each of whom during that period of time 
was employed as a weighmaster at the stockyards and whose duty it 
was to determine correctly the weight of livestock weighed on scales at 
the stockyards, for the purpose and with the effect of compensating 
said weighmasters for recording weights on scale tickets showing the 
weight of cattle bought by respondent at less than the true and correct 
weight thereof and showing the weight of cattle sold by respondent 
at a weight greater than the true and correct weight thereof and said 
scale tickets were made a part of the records and memoranda kept by 
the operator of the stockyards. The respondent paid for cattle pur- 
chased by him and collected for cattle sold by him on the basis of the 
false weights shown on said scale tickets. 
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CONCLUSIONS 


The respondent, by making payments to weighmasters in return for 
favorable weights, clearly violated section 312 (a) of the act and caused 
false weight records to be made by the operator of the stockyards in 
violation of section 10 of the so-called Federal Trade Commission Act. 
The nature of the violations implies wilfulness. The effect of the 
practice of paying weighmasters was that respondent, when buying 
cattle, paid for less weight than he received and, when selling cattle, 
received payment for more weight than he delivered. The practice is 
dishonest and is a flagrant violation of the act which cannot be 
- condemned too strongly. 

The causing of false weight records to be made by the operator of the 
stockyards is also a serious violation. False information tends to 
conceal violations of the act and to mislead enforcement officials so 
that the enforcement of the act is seriously hampered and frustrated. 

In view of the seriousness of the violations set forth, a suspension 
of respondent’s registration for a period of ten months coupled with a 
cease and desist order is warranted. 


ORDER 


The respondent shall cease and desist from: 


1, Engaging in unfair and deceptive practices and devices; and 

2. Causing false entries to be made in the records of the operator of 
the stockyards. 

The respondent’s registration under the act is suspended for a period 
of ten months from the effective date hereof. A copy of this order 
shall be served upon the respondent and it shall become effective five 
days after service. 


(No. 2380) 
Inre James P.Ftynn. P&S Doc. No. 1873. Decided March 22, 1950. 


Suspension of Registration—Violations of Act—Cease and Desist 


Inasmuch as respondent admitted the allegations that he wilfully engaged in 
unfair and deceptive practices in violation of section 312 (a) of the Packers 
and Stockyards Act, wilfully caused false entries to be made in the records 
of the operator of the Kansas City Stock Yards in violation of section 10 
of the Federal Trade Commission Act in connection with the paying of 
employed weighmasters at the stockyards for favorable but false weights 
on cattle bought and sold by respondent, and wilfully gave false information 
to representatives of the Secretary of Agriculture concerning his dealer 
operations at the stockyards in violation of section 201.88 of the regulations 
issued under the Packers and Stockyards Act, the respondent’s registration 
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is suspended for a period of one year and he is ordered to cease and desist 
from committing the violations of the act and the regulations issued there- 
under.* 

Mr. Elmer J. Scott for complainant. Mr. James P. Flynn, of Kansas City, 
Missouri, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U. S. C. 181 e¢ seq.), hereinafter re- 
ferred to as the act. The order of inquiry and notice of hearing, 
filed January 26, 1950, charges that respondent wilfully engaged in 
unfair and deceptive practices in violation of section 312 (a) of the 
act, wilfully gave false information to representatives of the Secretary 
of Agriculture in violation of section 201.88 of the regulations issued 
pursuant to the act, and wilfully caused false entries to be made in the 
records of the operator of the Kansas City Stock Yards in violation 
of section 10 of the so-called Federal Trade Commission Act, which 
section is incorporated in and made a part of the Packers and Stock- 
yards Act by section 402 of the latter act. 

The respondent filed an answer on February 8, 1950, in which he 
made certain admissions and in a supplemental answer, filed February 


27, 1950, the respondent admitted the facts alleged in the order of in- 
quiry, waived an oral hearing, and consented to the entry of an appro- 
priate order without further notice. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered 
with the Secretary of Agriculture as a dealer pursuant to the act to 
buy and sell cattle for his own account at the Kansas City Stock Yards, 
Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, hereinafter 
referred to as the stockyards, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

8. During the period from on or about March 1, 1949, to January 
18, 1950, the respondent paid certain sums of money at divers times to 
Bruno Ising, Joe Brown, Culver Jordon, Cecil Cox and William 
Miller, each of whom during that period of time was employed as a 
weighmaster at the stockyards and whose duty it was to determine 
correctly the weight of livestock weighed on scales at the stockyards, 
for the purpose and with the effect of inducing said weighmasters 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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to record weights on scale tickets showing the weight of cattle bought 
by respondent at less than the true and correct weight thereof and 
showing the weight of cattle sold by respondent at a weight greater 
than the true and correct weight thereof and said scale tickets were 
made a part of the records and memoranda kept by the operator of 
the stockyards. The respondent paid for cattle purchased by him 
and collected for cattle sold by him on the basis of the false weights 
shown on said scale tickets. 

4, Onor about January 18, 1950, the respondent during an interview 
with Kenneth A. Potter and Donald L. Bowman, authorized agents of 
the Secretary of Agriculture, in response to questions from such agents 
* wilfully gave false information to said agents concerning the dealer 
operations of the respondent and the weighing of respondent’s cattle 
at the stockyards. Thereafter, on January 19, 1950, the respondent, in 
response to further questioning, gave said agents true and correct in- 
formation concerning his dealer operations and the weighing of his 


cattle at the stockyards. 
CONCLUSIONS 


The respondent, by making payments to weighmasters in return for 
favorable weights clearly violated section 312 (a) of the act and caused 
false weight records to be made by the operator of the stockyards in 


violation of section 10 of the so-called Federal Trade Commission Act. 
The nature of the violations implies wilfulness. The effect of the prac- 
tice of paying weighmasters was that respondent, when buying cattle, 
paid for less weight than he received and, when selling cattle, received 
payment for more weight than he delivered. The practice is dishonest 
and is a flagrant violation of the act which cannot be too strongly 
condemned. 

The making of false statements to agents of the Secretary during 
the course of an investigation was a violation of section 201.88 of the 
regulations. The successful enforcement of a regulatory statute de- 
pends in a large measure on the reliability of the information furnished 
by those subject to the provisions of the statute. False information 
tends to conceal violations of a statute and to mislead enforcement 
officials so that the enforcement of the statute is seriously hampered 
and frustrated. Congress apparently recognized that fact because the 
most severe criminal penalty for which it made provision in the act 
applies to the keeping of false records and the making of false reports. 

In view of the seriousness of the violations set forth, a year’s sus- 
pension of respondent’s registration is warranted, in addition to a cease 
and desist order. 
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ORDER 


The respondent shall cease and desist from : 

(1) engaging in unfair and deceptive practices and devices; 

(2) causing false entries to be made in the records of the operator of 
the stockyards; and 

(3) giving false information concerning his dealer operations at the 
stockyards to representatives of the Secretary of Agriculture charged 
with responsibility for enforcement of the act. 

The respondent’s registration under the act is suspended for a period 
of one year from the effective date hereof. A copy of this order shall 
be served upon the respondent and it shall become effective five days 


after service. 


(No. 2381) 
In re I. A. Haun. P&S Doc. No. 1876. Decided March 22, 1950. 


Same as 9 A. D. 324 


Mr. Elmer J. Scott for complainant. Mr. I. A. Hahn, of Parkville, Missouri, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 et seg.), hereinafter referred 
to as the act. The order of inquiry and notice of hearing, filed Janu- 
ary 26, 1950, charges that respondent wilfully engaged in unfair and 
deceptive practices in violation of section 312 (a) of the act, wilfully 
gave false information to representatives of the Secretary of Agricul- 
ture in violation of section 201.88 of the regulations issued pursuant 
to the act, and wilfully caused false entries to be made in the records 
of the operator of the Kansas City Stock Yards in violation of sec- 
tion 10 of the so-called Federal Trade Commission Act, which section 
is incorporated in and made a part of the Packers and Stockyards 
Act by section 402 of the latter act. 

The respondent filed an answer on February 9, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived an oral 
hearing, and consented to the entry of an appropriate order without 


further notice. 
FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered 
with the Secretary of Agriculture as a dealer pursuant to the act to 
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buy and sell cattle for his own account at the Kansas City Stock 
Yards, Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein was 
a posted stockyard subject to the provisions of the act. 

3. During the period from on or about January 1, 1948, to January 
18, 1950, with respect to William E. Miller, Cecil Cox, Bruno Ising, 
Joe L. Brown, Elmer Tuttle, Bart Fay and during the period from 
on or about July 1, 1949, to January 18, 1950, with respect to Frank E. 
Clark, the respondent paid certain sums of money at divers times to 
the said William E. Miller, Cecil Cox, Bruno Ising, Joe L. Brown, 
Elmer Tuttle, Bart Fay and Frank E. Clark, each of whom during 
the above-mentioned periods of time was employed as a weighmaster 
at the stockyards and whose duty it was to determine correctly the 
weight of livestock weighed on scales at the stockyards, for the pur- 
pose and with the effect of compensating said weighmasters for re- 
cording weights on scale tickets showing the weight of cattle bought 
by respondent at less than the true and correct weight thereof and 
showing the weight of cattle sold by respondent at a weight greater 
than the true and correct weight thereof and said scale tickets were 
made a part of the records and memoranda kept by the operator of 
the stockyards. The respondent paid for cattle purchased by him 
and collected for cattle sold by him on the basis of the false weights 
shown on said scale tickets. 

4, On or about January 18, 1950, the respondent during an inter- 
view with Glenn Bierman and Charles Sercer, authorized agents of 
the Secretary of Agriculture, in response to questions from such agents 
wilfully gave false information to said agents concerning the dealer 
operations of the respondent and the weighing of respondent’s cattle 
at the stockyards. Thereafter on January 19, 1950, the respondent, 
in response to further questioning, gave said agents true and correct 
information concerning his dealer operations and the weighing of his 
cattle at the stockyards. 

CONCLUSIONS 


The respondent, by making payments to weighmasters in return 
for favorable weights clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
selling cattle, received payment for more weight than he delivered. 
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The practice is dishonest and is a flagrant violation of the act which 
cannot be too strongly condemned. 

The making of false statements to agents of the Secretary during 
the course of an investigation was a violation of section 201.88 of the 
regulations. The successful enforcement of a regulatory statute 
depends in a large measure on the reliability of the information 
furnished by those subject to the provisions of the statute. False 
information tends to conceal violations of a statute and to mislead 
enforcement officials so that the enforcement of the statute is seriously 
hampered and frustrated. Congress apparently recognized that fact 
because the most severe criminal penalty for which it made provision 
in the act applies to the keeping of false records and the making of 
false reports. 

In view of the seriousness of the violations set forth, a year’s 
suspension of respondent’s registration is warranted, in addition to 
a cease and desist order. 

ORDER 





The respondent shall cease and desist from: 

(1) engaging in unfair and deceptive practices and devices; 

(2) causing false entries to be made in the records of the operator 
of the stockyards; and 

(3) giving false information concerning his dealer operations at 
the stockyards to representatives of the Secretary of Agriculture 
charged with responsibility for enforcement of the act. 

The respondent’s registration under the act is suspended for a period 
of one year from the effective date hereof. A copy of this order shall 
be served upon the respondent and it shall become effective five days 


after service. 


(No. 2382) 


In re LawreNcE Sanvers. P&S Doc. No. 1884. Decided March 22, 


1950. 


Same as 9 A. D. 324 





Mr. Elmer J. Scott for complainant. Mr. Lawrence Sanders, of Kansas City, 
Missouri, respondent pro se. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
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as the act. The order of inquiry and notice of hearing, filed Janu- 
ary 26, 1950, charges that respondent wilfully engaged in unfair 
and deceptive practices in violation of section 312 (a) of the act, 
wilfully gave false information to representatives of the Secretary 
of Agriculture in violation of section 201.88 of the regulations issued 
pursuant to the act, and wilfully caused false entries to be made in the 
records of the operator of the Kansas City Stock Yards in violation 
of section 10 of the so-called Federal Trade Commission Act, which 
section is incorporated in and made a part of the Packers and Stock- 
yards Act by section 402 of the latter act. 

The respondent filed an answer on February 8, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived oral hearing, 
and consented to the entry of an appropriate order without further 


notice. 
FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered 
with the Secretary of Agriculture as a dealer pursuant to the act 
to buy and sell cattle for his own account at the Kansas City Stock 
Yards, Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, hereinafter 
referred to as the stockyards, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

3. During the period from on or about January 1, 1949, to January 
16, 1950, respondent paid certain sums of money at divers times to 
Bruno Ising, Joe L. Brown, Frank E. Clark and Culver Jordan, each 
of whom during that period of time was employed as a weighmaster 
at the stockyards and whose duty it was to determine correctly the 
weight of livestock weighed on scales at the stockyards, for the pur- 
pose and with the effect of compensating said weighmasters for re- 
cording weights on scale tickets showing the weight of cattle bought 
by respondent at less than the true and correct weight thereof and 
showing the weight of cattle sold by respondent at a weight greater 
than the true and correct weight thereof and said scale tickets were 
made a part of the records and memoranda kept by the operator 
of the stockyards. The respondent paid for cattle purchased by him 
and collected for cattle sold by him on the basis of the false weights 
shown on said scale tickets. 

4. On or about January 16, 1950, the respondent during an inter- 
view with Kenneth A. Potter and Donald L. Bowman, authorized 
agents of the Secretary of Agriculture, in response to questions from 
such agents wilfully gave false information to said agents concerning 
the dealer operations of the respondent and the weighing of respond- 
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ent’s cattle at the stockyards. Thereafter, on January 19, 1950, the 
respondent, in response to further questioning, gave said agents true 
and correct information concerning his dealer operations and the 
weighing of his cattle at the stockyards. 


CONCLUSIONS 


The respondent, by making payments to weighmasters in return 
for favorable weights clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which 
cannot be too strongly condemned. 

The making of false statements to agents of the Secretary during 
the course of an investigation was a violation of section 201.88 of the 
regulations. The successful enforcement of a regulatory statute de- 
pends in a large measure on the reliability of the information furnished 
by those subject. to the provisions of the statute. False information 
tends to conceal violations of a statute and to mislead enforcement 
officials so that the enforcement of the statute is seriously hampered 
and frustrated. Congress apparently recognized that fact because 
the most severe criminal penalty for which it made provision in the act 
applies to the keeping of false records and the making of false reports, 

In view of the seriousness of the violations set forth, a year’s suspen- 
sion of respondent’s registration is warranted, in addition to a cease 


and desist order. 
ORDER 


The respondent shall cease and desist from: 

(1) engaging in unfair and deceptive practices and devices; 

(2) causing false entries to be made in the records of the operator of 
the stockyards; and 

(3) giving false information concerning his dealer operations at 
the stockyards to representatives of the Secretary of Agriculture 
charged with responsibility for enforcement of the act. 

The respondent’s registration under the act is suspended for a period 
of one year from the effective date hereof. 

A copy of this order shall be served upon the respondent and it 
shall become effective five days after service. 
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(No. 2383) 


Inre Joun C. Smiru. P&S Doc. No. 1885. Decided March 22, 1950, 
Same as 9 A. D. 324 


Mr. Elmer J. Scott for complainant. Mr. John C. Smith, of Kansas City, Missouri, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seq.), hereinafter referred 
to as the act. The order of inquiry and notice of hearing, filed Janu- 
ary 28, 1950, charges that respondent wilfully engaged in unfair and 
deceptive practices in violation of section 312 (a) of the act, wilfully 
gave false information to representatives of the Secretary of Agricul- 
ture in violation of section 201.88 of the regulations issued pursuant to 
the act, and wilfully caused false entries to be made in the records of 
the operator of the Kansas City Stock Yards in violation of section 
10 of the so-called Federal Trade Commission Act, which section is 
incorporated in and made a part of the Packers and Stockyards Act 
by section 402 of the latter act. 


The respondent filed an answer on February 8, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived an oral hear- 
ing, and consented to the entry of an appropriate order without fur- 
ther notice. 


FINDINGS OF FACT 


1. At all times mentioned herein the respondent was registered 
with the Secretary of Agriculture as a dealer pursuant to the act to 
buy and sell cattle for his own account at the Kansas City Stock Yards, 
Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, hereinafter 
referred to as the stockyards, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

3. During the period from on or about January 1, 1945, to Janu- 
ary 16, 1950, respondent paid certain sums of money at divers times 
to Culver Jordan, Cecil Cox, Joe L. Brown, Bart Fay, Elmer H. 
Tuttle, Bruno Ising, and William E. Miller, each of whom during that 
period of time was employed as a weighmaster at the stockyards and 
whose duty it was to determine correctly the weight of livestock 
weighed on scales at the stockyards, for the purpose and with the effect 
of compensating said weighmasters for recording weights on scale 
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tickets showing the weight of cattle bought by respondent at less than 
the true and correct weight thereof and showing the weight of cattle 
sold by respondent at a weight greater than the true and correct weight 
| thereof and said scale tickets were made a part of the records and 
» memoranda kept by the operator of the stockyards. The respondent 
| paid for cattle purchased by him and collected for cattle sold by him 
on the basis of the false weights shown on said scale tickets. 

4, On or about January 16, 1950, the respondent during an interview 
with Lee D. Sinclair and W. C. Ball, authorized agents of the Secre- 
tary of Agriculture, in response to questions from such agents willfully 
| gave false information to said agents concerning the dealer operations 
- of the respondent and the weighing of respondent’s cattle at the stock- 
_ yards. Thereafter on January 19, 1950, the respondent, in response 
to further questioning, gave said agents true and correct information 
concerning his dealer operations and the weighing of his cattle at the 


stockyards. 
CONCLUSIONS 


The respondent, by making payments to weighmasters in return for 
favorable weights clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 


mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which 
cannot be too strongly condemned. 

The making of false statements to agents of the Secretary during 
the course of an investigation was a violation of section 201.88 of the 
regulations. The successful enforcement of a regulatory statute de- 
pends in a large measure on the reliability of the information fur- 
nished by those subject to the provisions of the statute. False infor- 
mation tends to conceal violations of a statute and to mislead 
enforcement officials so that the enforcement of the statute is seriously 
hampered and frustrated. Congress apparently recognized that fact 
because the most severe criminal penalty for which it made provision 
in the act applies to the keeping of false records and the making of 
false reports. 

In view of the seriousness of the violations set forth, a year’s sus- 
pension of respondent’s registration is warranted, in addition to a 
cease and desist order. 

883127—50-——5 
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ORDER 


The respondent shall cease and desist from: 

(1) engaging in unfair and deceptive practices and devices; 

(2) causing false entries to be made in the records of the operator 
of the stockyards; and 

(3) giving false information concerning his dealer operations at 
the stockyards to representatives of the Secretary of Agriculture 
charged with responsibility for enforcement of the act. 

The respondent’s registration under the act is suspended for a 
period of one year from the effective date hereof. A copy of this f 
order shall be served upon the respondent and it shall become effective 
five days after service. 


(No. 2384) 
In re Mixe SmitH. P&S Doc. No. 1891. Decided March 22, 1950. 
Same as 9 A. D. 324 


Mr. Elmer J. Scott for complainant. Mr. Mike Smith, of Kansas City, Missouri, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seg.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing, filed January 
26, 1950, charges that respondent wilfully engaged in unfair and 
deceptive practices in violation of section 312 (a) of the act, wilfully 
gave false information to representatives of the Secretary of Agricul- 
ture in violation of section 201.88 of the regulations issued pursuant 
to the act, and wilfully caused false entries to be made in the records 
of the operator of the Kansas City Stock Yards in violation of section 
10 of the so-called Federal Trade Commission Act, which section is 
incorporated in and made a part of the Packers and Stockyards Act 
by section 402 of the latter act. 

The respondent filed an answer on February 7, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived an oral hear- 
ing, and consented to the entry of an appropriate order without fur- 
ther notice. 
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FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered with 
the Secretary of Agriculture as a dealer pursuant to the act to buy and 
sell cattle for his own account at the Kansas City Stock Yards, Kansas 
City, Missouri. 

_2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein was 
a posted stockyard subject to the provisions of the act. 

3. During the period from on or about January 1, 1946, to January 
18, 1950, respondent paid certain sums of money at divers times to 
Cecil Cox, William E. Miller, Bruno Ising, Joe L. Brown, Bart Fay, 
Elmer H. Tuttle, and Frank E. Clark, each of whom during that 
period of time was employed as a weighmaster at the stockyards and 
whose duty it was to determine correctly the weight of livestock 
weighed on scales at the stockyards, for the purpose and with the effect 
of compensating said weighmasters for recording weights on scale 
tickets showing the weight of cattle bought by respondent at less than 
the true and correct weight thereof and showing the weight of cattle 
sold by respondent at a weight greater than the true and correct weight 
thereof and said scale tickets were made a part of the records and 
memoranda kept by the operator of the stockyards. The respondent 
paid for cattle purchased by him and collected for cattle sold by him 
on the basis of the false weights shown on said scale tickets. 

4. On or about January 18, 1950, the respondent during an inter- 
view with M. J. Cook and John Clendenin and during an interview 
with C. L. Richard, and Charles B. Jennings, authorized agents of the 
Secretary of Agriculture, in response to questions from such agents 
wilfully gave false information to said agents concerning the dealer 
operations of the respondent and the weighing of respondent’s cattle 
at the stockyards. Thereafter on January 19, 1950, in response to 
further questioning the respondent gave the said Charles Jennings and 
C. L. Richard true and correct information concerning his dealer 
operations and the weighing of his cattle at the stockyards,. 


CONCLUSIONS 


The respondent, by making payments to weighmasters in return 
for favorable weights clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
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selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which 
cannot be too strongly condemned. 

The making of false statements to agents of the Secretary during 
the course of an investigation was a violation of section 201.88 of the 
regulations. The successful enforcement of a regulatory statute de- 
pends in a large measure on the reliability of the information fur- 
nished by those subject to the provisions of the statute. False infor- 
mation tends to conceal violations of a statute and to mislead enforce- 
ment officials so that the enforcement of the statute is seriously 
hampered and frustrated. Congress apparently recognized that fact 
because the most severe criminal penalty for which it made provision 
in the act applies to the keeping of false records and the making of 
false reports. 

In view of the seriousness of the violations set forth, a year’s sus- 
pension of respondent’s registration is warranted, in addition to a cease 
and desist order. 

ORDER 


The respondent shall cease and desist from: 

(1) engaging in unfair and deceptive practices and devices; 

(2) causing false entries to be made in the records of the operator 
of the stockyards; and 

(3) giving false information concerning his dealer operations at 
the stockyards to representatives of the Secretary of Agriculture 
charged with responsibility for enforcement of the act. 

The respondent’s registration under the act is suspended for a 
period of one year from the effective date hereof. A copy of this 
order shall be served upon the respondent and it shall become effective 
five days after service. 


(No. 2385) 


In re L. F. Tucker. P&S Doc. No. 1887. Decided March 22, 1950. 
Same as 9 A. D. 324 


Mr. Elmer J. Scott for complainant. Mr. L. F. Tucker, of Kansas City, Missouri, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 e¢ seg.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing, filed January 
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26, 1950, charges that respondent wilfully engaged in unfair and 
deceptive practices in violation of section 312 (a) of the act, wilfully 
gave false information to representatives of the Secretary of Agricul- 
ture in violation of section 201.88 of the regulations issued pursuant 
to the act, and wilfully caused false entries to be made in the records 
of the operator of the Kansas City Stock Yards in violation of section 
10 of the so-called Federal Trade Commission Act, which section is 
incorporated in and made a part of the Packers and Stockyards Act 
by section 402 of the latter act. 

The respondent filed an answer on February 6, 1950, in which he 
admitted the facts alleged in the order of inquiry, waived an oral 
hearing, and consented to the entry of an appropriate order without 
further notice. 

FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered with 
the Secretary of Agriculture as a dealer pursuant to the act to buy 
and sell cattle for his own account at the Kansas City Stock Yards, 
Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein 
was a posted stockyard subject to the provisions of the act. 

3. During the period from on or about January 1, 1948, to January 
18, 1950, the respondent paid certain sums of money at divers times 
to Bruno Ising, Culver Jordan, Cecil Cox, Frank E. Clark, Joe L. 
Brown, Bart Fay, and Elmer H. Tuttle, each of whom during that 
period of time was employed as a weighmaster at the stockyards and 
whose duty it was to determine correctly the weight of livestock 
weighed on scales at the stockyards, for the purpose and with the 
effect of compensating said weighmasters for recording weights on 
scale tickets showing the weight of cattle bought by respondent at less 
than the true and correct weight thereof and showing the weight of 
cattle sold by respondent at a weight greater than the true and correct 
weight thereof and said scale tickets were made a part of the records 
and memoranda kept by the operator of the stockyards. The respond- 
ent paid for cattle purchased by him and collected for cattle sold by 
him on the basis of the false weights shown on said scale tickets. 

4. On or about January 18, 1950, the respondent, during an inter- 
view with Charles B. Jennings and C. L. Richard, authorized agents 
of the Secretary of Agriculture, in response to questions from such 
agents wilfully gave false information to said agents concerning the 
dealer operations of the respondent and the weighing of respondent’s 
cattle at the stockyards. Thereafter on January 19, 1950, the re- 
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spondent, in response to further questioning, gave said agents true 
and correct information concerning his dealer operations and the 
weighing of his cattle at the stockyards. 


CONCLUSIONS 


The respondent, by making payments to weighmasters in return 
for favorable weights clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Com- 
mission Act. The nature of the violations implies wilfulness. The 
effect of the practice of paying weighmasters was that respondent, 
when buying cattle, paid for less weight than he received and, when 
selling cattle, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act which [ 
cannt be too strongly condemned. 

The making of false statements to agents of the Secretary during 
the course of an investigation was a violation of section 201.88 of the 
regulations. The successful enforcement of a regulatory statute de- 
pends in a large measure on the reliability of the information 
furnished by those subject to the provisions of the statute. False 
information tends to conceal violations of a statute and to mislead 
enforcement officials so that the enforcement of the statute is seriously 
hampered and frustrated. Congress apparently recognized that fact 
because the most severe criminal penalty for which it made provision 
in the act applies to the keeping of false records and the making of 
false reports. 

In view of the seriousness of the violations set forth, a year’s sus- 
pension of respondent’s registration is warranted, in addition to a 
cease and desist order. 

ORDER 


The respondent shall cease and desist from : 

(1) engaging in unfair and deceptive practices and devices; 

(2) causing false entries to be made in the records of the operator 
of the stockyards; and 

(3) giving false information concerning his dealer operations at 
the stockyards to representatives of the Secretary of Agriculture 
charged with responsibility for enforcement of the act. 

The respondent’s registration under the act is suspended for a 
period of one year from the effective date hereof. A copy of this 
order shall be served upon the respondent and it shall become 
effective five days after service. 
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In re Wa. J. Woops anv E. J. Hetns, p. B. A. Woops & Hetns. P&S 
Doc. No. 1890. Decided March 22, 1950. 







Same as 9 A. D. 324 





Mr. Elmer J. Scott for complainant. Messrs. William J. Woods and E. J. Heins, 







t and of Kansas City, Missouri, respondents pro se. 
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Com. Decision by Thomas J. Flavin, Judicial Officer 
The PRELIMINARY STATEMENT 









This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seg.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing, filed January 
26, 1950, charges that respondents wilfully engaged in unfair and 
deceptive practices in violation of section 312 (a) of the act, wilfully 
gave false information to representatives of the Secretary of Agricul- 
ture in violation of section 201.88 of the regulations issued pursuant 
to the act, and wilfully caused false entries to be made in the records 
of the operator of the Kansas City Stock Yards in violation of section 
10 of the so-called Federal Trade Commission Act, which section is 
incorporated in and made a part of the Packers and Stockyards Act 
by section 402 of the latter act. 












—_ Respondent, William J. Woods, filed an answer on February 9, 1950, 
g of and respondent, E. J. Heins, filed an answer on March 10,1950. Both 






respondents admitted the facts alleged in the order of inquiry, waived 
the right to an oral hearing, and consented to the entry of an appro- 
priate order without further notice. 









FINDINGS OF FACT 


1. At all times mentioned herein, the respondents were registered 
with the Secretary of Agriculture as dealers pursuant to the act to 
buy and sell cattle for their own account at the Kansas City. Stock 
Yards, Kansas City, Missouri. 

2. The Kansas City Stock Yards, Kansas City, Missouri, herein- 
after referred to as the stockyards, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

3. During the period from on or about January 1, 1947, to January 
18, 1950, respondents paid certain sums of money at divers times to 
Culver Jordan, Joe L. Brown, and Bruno Ising, each of whom during 
that period of time was employed as a weighmaster at the stockyards 
and whose duty it was to determine correctly the weight of livestock 
weighed on scales at the stockyards, for the purpose and with the effect 
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of compensating said weighmasters for recording weights on scale 
tickets showing the weight of cattle bought by respondents at less than 
the true and correct weight thereof and showing the weight of cattle 
sold by respondents at a weight greater than the true and correct weight 
thereof and said scale tickets were made a part of the records and 
memoranda kept by the operator of the stockyards. The respondents 
paid for cattle purchased by them and collected for the cattle sold by 
them on the basis of the false weights shown on said scale tickets. 

4. On or about January 18, 1950, respondent Wm. J. Woods, during 
an interview with Lee D. Sinclair and Wm. C. Ball, authorized agents 
of the Secretary of Agriculture, in response to questions from such 
agents wilfully gave false information to said agents concerning the 
dealer operations of the respondents and the weighing of respondents’ f 
cattle at the stockyards. Thereafter, on January 19, 1950, respondent 
Wm. J. Woods, in response to further questioning, gave said agents f 
true and correct information concerning respondents’ dealer opera- 
tions and the weighing of their cattle at the stockyards. 


CONCLUSIONS 


The respondents, by making payments to weighmasters in return 
for favorable weights clearly violated section 312 (a) of the act and 
caused false weight records to be made by the operator of the stock- 
yards in violation of section 10 of the so-called Federal Trade Commis- 
sion Act. The nature of the violations implies wilfulness. The effect 
of the practice of paying weighmasters was that respondents, when 
buying cattle, paid for less weight than they received and, when selling 
eattle, received payment for more weight than they delivered. The 
practice is dishonest and is a flagrant violation of the act which can- 
not be too strongly condemned. 

The making of false statements to agents of the Secretary during the 
course of an investigation was a violation of section 201.88 of the regu- 
lations. The successful enforcement of a regulatory statute depends 
in a large measure on the reliability of the information furnished by 
those subject to the provisions of the statute. False information tends 
to conceal violations of a statute and to mislead enforcement officials | 
so that the enforcement of the statute is seriously hampered and frus- 
trated. Congress apparently recognized that fact because the most 
severe criminal penalty for which it made provision in the act applies 
to the keeping of false records and the making of false reports. 

In view of the seriousness of the violations set forth, a year’s sus- 
pension of respondents’ registration is warranted, in addition to a 
cease and desist order. 
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A. E. BULLER UV. ALBERT SKLARZ 
ORDER 


The respondents shall cease and desist from: 

(1) engaging in unfair and deceptive practices and devices; 

(2) causing false entries to be made in the records of the operator 
of the stockyards; and 

(3) giving false information concerning their dealer operations at 
the stockyard to representatives of the Secretary of Agriculture 
charged with responsibility for enforcement of the act. 

The respondents’ registration under the act is suspended for a period 
of one year from the effective date hereof. A copy of this order shall 
be served upon each respondent and it shall become effective five days 
after service. 


(No. 2387) 


A. E. Buber v. ALBERT SKLARZ AND/OR Pure SKiarz, Sun Gio 
Fruit anD Propuce Company, Mrs. E. Linpsay anp/or WILLIAM 
ZwituincerR. PACA Doc. No. 4750. Decided March 6, 1950. 


Dismissal—Failure To Mitigate Damages—F. o. b. Shipment of Onions Meet- 
ing Contract Requirements—Rejection Without Reasonable Cause— 
Failure To Take Reasonable Steps To Mitigate Damages 


Where it is shown by shipping point inspection certificates covering certain f. o. b. 
shipments of onions that the onions met contract requirements as to grade, it 
is held, that respondent-buyer’s rejection of the onions was without reasonable 
cause and in violation of the act but since complainant failed in his duty 
to take reasonable steps to mitigate the damages following the buyer’s 
rejection of the onions, which were subsequently abandoned to the railroad 
by complainant’s broker, and there is no evidence to show that the action 
of the broker in abandoning the onions to the carrier was reasonable in the 
circumstances, it is held, that there is no basis for an award of reparation 
to complainant in connection with the onions in question. 


Damages—Evidence—Exhibits Not Acceptable as Proof of Damages, When— 
Dismissal of Complaint 


Where complainant-seller, seeking an award of reparation in connection with 
certain shipments of onions purchased by respondent-buyer who rejected the 
onions upon arrival, attempted to establish his loss by copies of accountings 
attached to the complaint in exhibit form, which exhibits were not offered 
or received in evidence at the hearing, and complainant failed to answer in 
his deposition questions regarding resale of the onions, amounts of proceeds 
received, ete., it is held, that the exhibits attached to the complaint properly 
form a part of the pleadings, but this does not make them competent or 
admissible as proof, such exhibits are not a part of the evidence in a hearing 
case unless formally offered and received in evidence at the hearing, and, 
in the absence of acceptable proof of loss, complainant is not entitled to an 
award of reparation and the complaint should be dismissed. 
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Contract of Purchase and Sale—Evidence Establishing Valid Contract 


Where respondent S denied entering into a contract with complainant for the 
purchase of onions and contended that his agreement was with respondent L, 
but the weight of the evidence shows that L acted as a broker in finding a 
buyer for complainant, it is held, that respondent S made a valid legal con- 
tract with complainant for the purchase of seven carloads of onions. 


F. o. b. Acceptance Final Contract—Clear and Convincing Evidence 


Where complainant-seller contended that the contract for the purchase and sale of 
certain onions was on an f. o. b. acceptance final basis and called for 85 
percent U. S. No. 1 or better onions, which was denied by respondent-buyer 
who promptly objected to the phrase “acceptance final” in the broker’s 
confirming telegram, and the record contains no further supporting evidence 
of complainant’s contention that the contract was on an acceptance final 
basis, it is held, that to establish an acceptance final contract the evidence 
must be clear and convincing on that point, the contract is assumed to be 
on an f. o. b. shipping point basis, and it is further held that the evidence 
is sufficient to establish that the contract was for 85 percent U. S. No. 1 or 
better onions, rather than for U. S. No. 1 medium size, as contended by 
respondent-buyer. 


Dismissal of Counterclaim—Failure To Comply With Limitation Period— 
Lack of Jurisdiction 


The counterclaim of respondent-broker seeking to recover brokerage fees on cars 
shipped and billed out by her is dismissed for lack of jurisdiction since it was 
not filed within nine months from the time the alleged cause of action accrued. 


Mr. A, Peter Ohanneson, of Shafter, California, for complainant. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondents Albert and Philip Sklarz. 
Mr. Charles Chorna, of Los Angeles, California, for respondent Mrs. E. 
Lindsay. Messrs. Roberts € Campbell, of El Centro, California, for respond- 
ent William Zwillinger. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. S. C. 
1946 ed., 499a et seq.), in which formal complaint was filed on Novem- 
ber 18, 1946. All respondents, except Albert Sklarz, were served by 
registered mail with copies of the complaint and a report of investiga- 
tion compiled by the Regulatory Division of the Fruit and Vegetable 
Branch. 

It is alleged in the formal complaint that on or about June 7, 1946, 
complainant sold to respondents, Philip Sklarz and/or Albert Sklarz, 
through respondent-broker, Mrs. E. Lindsay, seven carloads of onions 
at the agreed price of $2 per 50-pound sack, said onions to grade 85 
percent or better U.S. No. 1, f. 0. b. net, California Acceptance Final, 
shipping point Shafter, California, destination Philadelphia, Penn- 
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sylvania. It is also alleged that respondent, Philip Sklarz, accepted 
and paid for the first two carloads of onions shipped; that of the re- 
maining five carloads, respondent Philip Sklarz refused to accept 
and pay the agreed purchase price of $2,400 for two cars; and that upon 
said respondent’s refusal to accept the other three cars, the onions 
were resold at a loss to complainant of $2,464.35. Complainant seeks 
reparation in the total amount of $4,864.35. 

Respondents, Philip Sklarz and Albert Sklarz, filed an answer on 
May 20, 1947, denying generally the allegations of the complaint. By 
way of further answer, it is averred that Philip Sklarz ordered 10 
cars of U. S. No. 1 medium size onions, to be shipped at the rate of two 
cars per day from the Sun-Glo Fruit and Produce Company, the 
owner of which was understood to be respondent, Mrs. E. Lindsay ; 
that nine cars of onions, including two of the cars referred to in the 
complaint, were accepted and paid for by Philip Sklarz; and that two 
additional cars, also referred to in the complaint, were refused by 
Philip Sklarz because the onions were not as warranted and were in 
excess of the number of cars originally purchased. 

On May 27, 1947, respondent, William Zwillinger, answered the 
complaint, denying that he was at any time a partner of respondent, 
Mrs. E. Lindsay, or that he was a partner or member of a partnership 
transacting business under the name of Sun-Glo Fruit and Produce 
Company. 

On June 13, 1947, respondent, Mrs. E. Lindsay, filed an answer and 
cross-complaint. It is alleged in the answer that this respondent is 
the sole owner and operator of the Sun-Glo Fruit and Produce Com- 
pany. This respondent denied inspecting complainant’s field of 
onions. She also denied that Albert Sklarz offered to purchase the 
onions through her. She alleges that Albert Sklarz contracted directly 
with complainant’s son for the purchase of seven cars of onions. Asa 
separate defense, it is contended that the complaint fails to state facts 
sufficient to constitute a cause of action against Mrs. E. Lindsay. It 
is alleged in the cross-complaint that Mrs. E. Lindsay acted as broker 
for complainant, A. E. Buller, in selling seven carloads of onions to 
respondent, Philip Sklarz; that she received her brokerage fee of 10 
cents per bag on two of the cars from Mr. Buller, who has since failed 
and refused to pay the agreed brokerage on the remaining five cars. 
The cross-complaint asks for reparation in the amount of $300 to cover 
brokerage allegedly due Mrs. E. Lindsay from the complainant. In 
answer to the cross-complaint, A. E. Buller denies that there is due and 
owing to Mrs. E. Lindsay any sum of money whatever. 

An oral hearing was held at Philadelphia, Pennsylvania, on April 
26, 1949. Respondent, Philip Sklarz, appeared and testified and was 
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represented by counsel at the hearing. Neither the complainant nor 
respondents, Albert Sklarz, Mrs. E. Lindsay or William Zwillinger, 
appeared or were represented at the hearing. The depositions of 
complainant witnesses, A. E. Buller and Dale Buller, and of re- 
spondents Mrs. E. Lindsay and Albert Sklarz, all previously taken 
pursuant to proper orders, were received in evidence. On June 15, 
1949, respondent, William Zwillinger, filed a motion to dismiss the 
complaint against him for want of jurisdiction on the grounds that 
the complaint does not set forth a cause of action against him, nor 
was there any evidence adduced at the hearing to support a judgment 
against him. 
FINDINGS OF FACT 


1. Complainant, A. E. Buller, is an individual whose post office 
address is Shafter, California. Complainant is a grower, and is not 
licensed or subject to license under the act. 

2. Respondent, William Zwillinger, is an individual whose post 
office address is 323 North Curson Avenue, Los Angeles, California. 

3. Respondent, Mrs. E. Lindsay, is an individual doing business as 
the Sun-Glo Fruit and Produce Company, whose post office address 
is 316 Mason Building, Fresno, California. At the time of the trans- 
action here involved, this respondent was licensed under the act as 
owner of the Eliene Lindsay Fruit Company of Culver City, 
California. 

4. Respondent, Philip Sklarz, is an individual whose post office ad- 
dress is 106-109 Dock Street, Philadelphia, Pennsylvania. 

5. Respondent, Albert Sklarz, is an individual whose post office 
address is 411 Dayton Street, Fresno, California. At the time of the 
transaction involved herein, Albert Sklarz was not licensed or sub- 
ject to license under the act. 

6. At the time of the transaction involved in this proceeding, re- 
spondents William Zwillinger and Philip Sklarz were licensed under 
the act. 

7. On or about June 7, 1946, in the course of interstate commerce, 
complainant’s agent, Dale Buller, sold to respondent, Philip Sklarz, 
approximately 16 acres of onions then planted on complainant’s farm 
near Shafter, California, estimated as comprising seven or eight car- 
loads. The onions were sold at an agreed price of $2 per sack, 
f. o. b. California shipping point. Complainant’s agent warranted 
the onions to be 85 percent or better U. S. No. 1 grade. 

8. On June 9 and 11, 1946, respectively, complainant shipped to 
respondent, Philip Sklarz, at Philadeluhia, cars SFRD 21345 and 
SFRD 4663, each of which contained 600 50-pound sacks of onions. 





9 A. D. A. E. BULLER UV. ALBERT SKLARZ 345 


These two carloads of onions were accepted and paid for by Albert 
Sklarz as agent for respondent, Philip Sklarz. 

9. On June 13, 1946, complainant shipped to respondent, Philip 
Sklarz, at Philadelphia, cars MDT 20511 and MDT 17298 containing 
a total of 1,200 50-pound sacks of onions meeting contract require- 
ments. Upon arrival of these two shipments at Philadelphia, they 
were rejected to complainant’s broker, Mrs. E. Lindsay, by respondent, 
Philip Sklarz. Thereafter, the two carloads were abandoned to the 
railroad carrier. 

10. Following rejection of cars MDT 20511 and MDT 17298 by 
respondent, Philip Sklarz, complainant resold elsewhere the onions 
contained in the three remaining cars SFRD 25523, ART 15472, and 
GARX 67346. 

11. Informal complaint was made on June 25, 1946, and within 
9 months after the cause of action accrued. The counter-complaint 
by respondent Mrs. E. Lindsay was filed on June 13, 1947, which was 
not within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


It is the contention of respondent, Philip Sklarz, that no contract 
was ever entered into with complainant for the purchase of the seven 
carloads of onions involved in this transaction. Philip Sklarz testi- 
fied that although he was in California in June 1946, and visited ap- 
proximately 10 farms in search of onions, he never met complainant 
A. E. Buller or Dale Buller, nor did he visit complainant’s farm. He 
also testified that his dealings were with respondent, Mrs. E. Lindsay, 
from whom he ordered 10 carloads of medium size, U. S. No. 1 onions; 
and that in addition to shipping seven cars not involved in this pro- 
ceeding, Mrs. Lindsay also shipped cars SFRD 21345 and SFRD 
4663, for which she received payment of $2,400 from Albert Sklarz, 
who was subsequently reimbursed in this amount by Philip Sklarz, 
and cars MDT 20511 and MDT 17298, which were rejected at destina- 
tion for failure to meet the warranty of U. S. No. 1 medium size 
onions. 

Deposition witness, Albert Sklarz, testified to participating in the 
transaction only to the extent of paying Mrs. E. Lindsay approxi- 
mately $2,500 for onions purchased by his brother, Philip Sklarz. 

Complainant’s son, Dale Buller, a deposition witness, testified that 
the onions in controversy were sold by him to Philip Sklarz and Albert 
Sklarz, with the parties agreeing the onions were to grade 85 percent 
U.S. No. 1 or better, and with acceptance thereof to be final at the time 
the onions were loaded aboard cars at shipping point. 
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Respondent, Mrs. E. Lindsay, testified in her deposition that she 
introduced Philip and Albert Sklarz to the Bullers; that she was pres- 
ent at the time the purchase and sale of complainant’s field of onions 
was negotiated by the parties; that she acted as complainant’s broker 
in finding a buyer; and that the onions were sold on an acceptance 
final basis. However, in a letter addressed to the Department under 
date of December 30, 1946, Mrs. Lindsay stated that she did not par- 
ticipate in the transaction between the Sklarz brothers and Dale Buller 
and did not hear the conversations between them in which the contract 
was made, but that the matter was discussed in her presence after the 


three had made all arrangements. She did not say that “acceptance F 


final” was mentioned. 

In determining the rights and responsibilities of the parties the 
foregoing testimony presents for consideration two disputed questions: 
(1) whether a valid legal contract was negotiated between A. E. Buller 
and Philip Sklarz; and (2) if so, was it upon an “acceptance final” 
basis and did its terms include the warranty of “85 percent U. S. No. 
1 grade or better” or onions of “U. S. No. 1 medium size?” 

We have no hesitancy in concluding, from the evidence of record, 
that Philip and Albert Sklarz, in company with Mrs. E. Lindsay, 
visited complainant’s farm on June 7, 1946, and that Philip Sklarz 
then and there contracted to purchase from complainant all of the 
onions to be harvested from certain fields. The quantity turned out 
to consist of seven carloads. Philip Sklarz admits he was accompanied 
by Mrs. Lindsay in visiting approximately 10 farms. He could not 
recall the names of any of the people he met, with one exception, and 
denied having met the Bullers or that he made any contract with 
them for onions. Dale Buller, A. E. Buller, and Mrs. Lindsay all 
testified that the Sklarz brothers visited the Buller farm and that a 
contract was made for the purchase and sale of the onions in question. 
The detailed accounts of these individuals as to what took place is 
entitled to greater weight than the flat denials of Philip Sklarz. 

As to the terms of the contract, complainant falls far short of sus- 
taining the burden of proving its allegation that the onions were sold 
on an f. o. b. acceptance final basis. To establish an acceptance final 
contract the evidence must be clear and convincing. In this case the 
evidence that “acceptance final” was a term of the contract is neither 
clear nor convincing. However, the evidence does establish that the 
contract was for 85 percent U. S. No. 1 or better onions. It is con- 
cluded, therefore, that the contract was for 85 percent U. S. No. 1 or 
better onions, on an f. o. b. shipping point basis. 

The record shows that the onions in controversy were loaded into 
seven cars at shipping point by complainant. The onions in two of 
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these cars, SFRD 21345 and SFRD 4663, were accepted and paid for 
by respondent, Philip Sklarz. Two others, MDT 20511 and MDT 
17298, were rejected at destination by Philip Sklarz and thereafter 
abandoned to the carrier by respondent, Mrs. E. Lindsay. The re- 
maining three carloads, SFRD 25523, ART 15472, and GARX 67346, 
according to complainant (answers to direct interrogatories Nos. 32 
and 33), were consigned to Burns & Bay of Nampa, Idaho, by com- 
plainant who realized proceeds of approximately $963 upon resale. 

Shipping point inspection certificates covering cars MDT 20511 and 
MDT 17298, of which we take official notice, show that the onions 
in the former car graded 88 percent U. S. No. 1 quality, and those 
in the latter car graded 89 percent U. S. No. 1 quality, both on June 
13, 1946, the date of shipment. Since there is no evidence to the 
contrary, we conclude that these two carloads met contract require- 
ments when shipped. There is no evidence of the condition of these 
shipments on arrival at Philadelphia. Respondent Philip Sklarz 
rejected the two shipments but in our opinion, was not justified in 
such rejections. We conclude that the rejections were without reason- 
able cause and in violation of section 2 of the act. We then have the 
question of complainant’s damages on these two shipments. The 
onions in cars MDT 20511 and MDT 17298 were abandoned to the 
carrier by complainant’s broker, Mrs. E. Lindsay. Following re- 
spondent’s rejection, it was complainant’s duty to take reasonable 
steps to mitigate damages. Complainant offered no evidence to show 
that the action of his broker in abandoning these two shipments to 
the carrier was reasonable in the circumstances. Accordingly, it is 
concluded that there is no basis for an award of reparation in con- 
nection with these two carloads of onions. 

As to the resale of the onions contained in cars SFRD 25523, ART 
15472, and GARX 67346, complainant seeks to establish his loss by 
reference to copies of accountings attached to the complaint in exhibit 
form (Ex. 7,8 and 9). The only other evidence of loss is contained 
in complainant’s deposition where, in answer to questions asked re- 
garding resale of these cars and the amounts of proceeds received, 
complainant testified, “They were consigned to Burns & Bay;” and 
“approximately $963.00.” Exhibits attached to the complaint prop- 
erly form a part of the pleadings, but this does not make them com- 
petent or admissible as proof. In a recent case, Anonymous, 8 A. D. 
810, decided March 25, 1949, it was held that affidavits attached to 
the complaint as exhibits and referred to in the complaint are not a 
part of the evidence in a hearing case unless formally offered and 
received in evidence at the hearing. In that case, as here, the affidavits 
were never offered in evidence. We stated there that the examiner’s 
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report and the final order must be prepared “upon the basis of the 
evidence received at the hearing” (7 CFR, 1945 Supp. 47.19 (2) (d)). 
Complainant’s loss on these three carloads was susceptible of definite 
computation and he was afforded ample opportunity to present ade- 
quate proof of damages. In cross-interrogatory No. 8, counsel for 
Philip Sklarz requested complainant to: 

“Give the car numbers, dates, and times of shipment of any cars 
not shipped to Philip or Albert Sklarz and if the same were sold 
to any one else give the name and address of the person to whom sold, 
the basis of sale, and attach to the cross-interrogatory all papers in 
connection with this transaction, specifically any accounting therefor.” 

Complainant replied to this interrogatory as follows: The answer 
to this question may be obtained from my attorney.” 

In the absence of acceptable proof of loss, complainant is not en- 
titled to an award of reparation on these three shipments. 

The counterclaim of respondent Mrs. E. Lindsay, in which she 
seeks to recover from complainant for brokerage fees on cars which 
she shipped and billed out, must be dismissed for lack of jurisdiction. 
The counterclaim was not filed until June 13, 1947, more than 9 months 
after the alleged cause of action accrued. Moreover, complainant is 
not licensed or subject to license under the act, so we would have had 
no jurisdiction to award reparation against complainant even if the 
counterclaim had been properly filed. 

As to the defense of the statute of frauds, pleaded by counsel for 
respondent Philip Sklarz at the opening of the hearing, the statute 
was probably satisfied by the payment made for the first two carloads 
shipped. In view of what has been said concerning other points, 
however, no ruling on this defense need be made. 

The complaint, as filed, does not set forth a cause of action against 
respondent Mrs. E. Lindsay, and the record contains no evidence what- 
ever that this respondent violated the act. It is concluded that the 
complaint as to the respondent, Mrs. E. Lindsay, should be dismissed. 

The complaint should be dismissed as to the respondents William 
Zwillinger and Albert Sklarz. There is no evidence of record that 
respondent William Zwillinger in any way violated the act, or that 
respondent Albert Sklarz was licensed or subject to license under the 
act at the time of the alleged violation. 

In summary, it is concluded that respondent Philip Sklarz’s actual 
rejection of cars MDT 20511 and MDT 17298, and constructive re- 
jection of cars SFRD 25523, ART 15472, and GARX 67346 was with- 
out reasonable cause and in violation of the act; that complainant 
has failed to prove the amount of damages, if any, suffered as a result 
of such rejections, and because of this failure the complaint as to 
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Philip Sklarz should be dismissed ; that the complaint as to respond- 
ents Mrs. E. Lindsay, doing business as the Sun-Glo Fruit and Produce 
Company, and William Zwillinger should be dismissed for failure to 
state a cause of action against these respondents; that the complaint 
as to Albert Sklarz should be dismissed for lack of jurisdiction, this 
respondent not being licensed or subject to license under the act; and 
that the counter-complaint of respondent, Mrs. E. Lindsay, against 
complainant, A. E. Buller, should also be dismissed for lack of juris- 
diction. The facts should be published. 


ORDER 


The complaint as to all respondents herein named is dismissed. 
The counter-complaint of respondent Mrs. E. Lindsay is dismissed. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2388) 


D. J. Fuercuer v. Ozark Pacxine Company. PACA Doc. No. 5034. 
Decided March 6, 1950. 


Failure To Pay Purchase Price 


Where the evidence shows that complainant sold and shipped to respondent three 
carloads of spinach in accordance with the contract requirements and shipped 
the spinach in accordance with respondent’s instructions, and respondent 
accepted the spinach, and alleged but failed to prove a breach of contract, 
necessity for dumping the spinach and resulting damages, it is held, that 
respondent is entitled to an award of reparation. 


Contract of Purchase and Sale—Unloading of Shipment—Failure To Give 
Notice of Defects 


Where a purchaser accepted and unloaded three shipments of spinach prior to 
giving notice to the shipper of alleged defects, held, such action constitutes 
acceptance and the purchaser is liable for the entire purchase price in the 
absence of proof of damages resulting from a breach of warranty by the 
shipper. 

Damages—Notice of Defect 


A necessary prerequisite to a claim for damages is notice given within a rea- 
sonable time of the defect complained of. 


Issuance of Inspection Certificates To Show Necessity for Dumping 


When perishable commodities are dumped it is customary to obtain a certificate 
issued by the Health Department of the city or other authority showing the 
necessity for dumping. 

883127—50——_6 
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Proof of Damages by Inspection Certificates 


Where proof of damages rests upon showing the necessity for dumping, lack of 
such proof precludes recovery. 

Mr. Jay Dickey, of Pine Bluff, Arkansas, for complainant. Mr. H. P. Daily of 
Daily & Woods, of Fort Smith, Arkansas, and Mr. Jeta Taylor, of Ozark, 
Arkansas, for respondent. Mr. Raymond O. Denham, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
- Complainant seeks an award of reparation in the amount of $2,894.40 
which, it is alleged, represents the unpaid purchase price of three 
carloads of spinach shipped by complainant from La Pryor, Texas, to 
respondent at Ozark, Arkansas, during the month of January 1948. 
An oral complaint was made by complainant on February 24, 1948, 
and a formal complaint filed April 12, 1948. 

On October 5, 1948, respondent filed an answer admitting the con- 
tract for the purchase of the spinach, but denying liability for the 
purchase price thereof on the ground that the spinach was rotten on 
arrival at Ozark, Arkansas, as a result of complainant’s failure to ice 
in accordance with respondent’s instructions. Respondent in its an- 
swer requested an oral hearing. 

A formal hearing was held at Ozark, Arkansas, on June 10, 1949, at 
which both complainant and respondent were represented by counsel. 
On behalf of complainant there was introduced in evidence the oral 
testimony of D. J. Fletcher, complainant herein, and four additional 
witnesses. On behalf of respondent there was introduced in evidence 
the testimony of W. Bradley Kinbrough, president and manager of 
respondent corporation, and the testimony of two additional witnesses, 


FINDINGS OF FACT 


1. Complainant is an individual, D. J. Fletcher, whose address is 
P. O. Box 302, La Pryor, Texas. 

2. Respondent, Ozark Packing Company, is a corporation, whose 
address is Box 147, Ozark, Arkansas. At the time of the transaction 
involved herein respondent was not licensed under the act, but was 
subject to license. Respondent subsequently made application for 
and was issued a license. 

3. On or about January 20, 1948, in the course of interstate com- 
merce, the parties entered into an oral agreement for the sale by com- 
plainant to respondent of certain designated spinach, then growing 
(estimated as 6 to 10 carloads), at a price to be agreed upon by the 
parties before shipment of each carload or truckload of spinach. 
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4. Respondent specified the type of icing to be used in connection 
with all shipments of spinach. Such instructions were contained in 
a telegram dated January 20, 1948, and were as follows: “Do not put 
ice in baskets in loading spinach. Use only blown ice.” 

5. Pursuant to the terms of the contract, complainant shipped from 
La Pryor, Texas, to respondent at Ozark, Arkansas, on January 21, 
1948, two carloads of spinach (SFRD 8573 and FGEX 52149), each 
containing 864 bushels, for an agreed price of $1.20 per bushel, f. o. b. 
loading point in Texas and on January 22, one carload of spinach 
(ART 18603) containing 864 bushels, at an agreed price of $0.95 per 
bushel, f. o. b. loading point in Texas. The spinach contained in car 
SFRD 8573 arrived at destination at 5 p. m., January 24, and respond- 
ent was notified of arrival the same day. Unloading of this car was 
completed at 4 p. m., January 27. The shipment contained in car 
FGEX 52149 arrived at destination at 6 a. m., January 25, and re- 
spondent was notified of arrival at 8 a. m. the same day. Unloading 
of this car was completed at 4 p. m. on January 27. Car ART 18603 
arrived at destination at 4 p. m. on January 25 and respondent was 
notified of arrival at that time. Unloading of this shipment was 
completed at 5 p. m. on January 28. 

6. The three carloads of spinach in question were inspected at the 
time of loading by a Federal-State of Texas inspector and certified 
as grade U. S. No. 1. All shipments were iced by complainant by 
blowing snow ice over the top of each load. All shipments arrived at 
destination within normal transportation time. There was no ab- 
normal change in the weather at shipping point during the loading of 
the shipments. 

7. Respondent took no action within 24 hours after arrival of the 
shipments, or at any other time, to notify complainant that respondent 
was rejecting the spinach. Respondent first notified complainant on 
February 3, 1948, that the condition of the spinach was unsatisfactory, 
which was approximately 10 days after its arrival, and approximately 
7 days after the spinach was unloaded and allegedly dumped. There 
was no Federal, State, or other acceptable inspection of the spinach 
after arrival, only the inspection made by employes of the respondent 
and the carrier’s relief agent, L. E. Powell. 

8. The three carloads of spinach in controversy were shipped 
“freight collect.” The freight bill for each car is dated January 26, 
1948. Respondent paid the freight on these cars on January 31, 1948. 
All of the bills bear a penciled notation “Cks all Spinach Rotten. 
W/R Ozark. L. E. Powell. WEB.” Two of the notations are marked 
“1/26/48”. The date February 26, 1948, on the third bill appears to 
be a clerical error and probably should be January 26, 1948. These 
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notations were placed on the bills by W. E. Butler, the carrier’s regu- 
lar agent. The spinach in the cars in controversy was not inspected 
by Mr. Butler. No written or formal report of inspection was made 
by Mr. Powell, the carrier’s relief agent. Mr. Butler stated with ref- 
erence to cars ART 18603 and SFRD 8573: “No copy of inspection 
report on file this office. Relief agent working at that time,” and 
with reference to car FGEX 52149: “Inspection made but no record 
on file. Relief agent working at that time.” 

9. The contract price of the three shipments was $2,894.40. No 
part of this amount has been paid by respondent to complainant. 

10. Formal complaint was filed by complainant on April 12, 1948, 
" which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant’s evidence shows, and it is undisputed that, insofar 
as this proceeding is concerned, complainant’s obligation pursuant 
to the contract of the parties was to deliver to respondent three car- 
loads of spinach f. o. b. shipping point. It is also clear that respond- 
ent specifically instructed complainant not to use ice in the baskets 
in loading the spinach, but to use only blown or snow ice. It is also 
undisputed that the three carloads of spinach in question graded 
U.S. No. 1 at the time of loading. 

Additional facts of record disclose that all three cars in controversy 
were received by respondent no later than 4 p. m., January 25, and 
that unloading of two of the cars was completed at 4 p. m., January 
27, and of the third car at 5 p. m., January 28. The spinach was 
allegedly dumped by respondent as it was unloaded from the cars. 
Respondent waited until February 3 to notify complainant of the 
alleged unsatisfactory condition of the spinach and notice, at that 
time, was by letter. Respondent’s action in unloading the spinach 
prior to giving notice to complainant constituted an affirmative act 
of acceptance. A. Bertola Sons v. Jack Keremer, 8 A. D. 754. Hav- 
ing accepted the spinach, respondent became liable for the entire pur- 
chase price thereof, subject to his right to reduce such liability by 
proving damages resulting from a breach of warranty on the part 
of complainant. Sea Island Vegetables, Inc. v. Chabot Bros., Inc., 
8 A. D. 323. 

A necessary prerequisite to a claim for damages is notice given within 
a reasonable time of the defect complained of. Ayres Brokerage 
Company v. Elba Produce Company, 3 A. D. 422. In this case, as 
shown above, respondent having knowledge of the condition com- 
plained of, waited some 9 or 10 days to give notice to complainant. 
Even then the “notice” was in the form of a letter and, while stating 
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that the spinach was rotten, informed complainant a claim was being 
filed by respondent against the railroad and no reference was made to 
any claim against complainant. In our view, the requisite notice was 
not given complainant herein within a reasonable time. 

Although the proceeding might be decided at this point, there are 
other significant facts in the case which we believe merit discussion, 
Respondent does not contend that the spinach was of poor quality, or 
that it contained any inherent weakness at the time of shipment. Re- 
spondent’s only defense is that the express requirements of the contract 
as to packing the shipment with blown ice were not properly carried 
out by complainant and that, as a consequence, the three shipments 
were a complete loss. With respect to the allegation of breach of 
contract, the facts show that the spinach was packed in bushel baskets 
and after loading it into the cars complainant iced the shipments by 
blowing snow ice over the top of the baskets. Respondent contends 
that the ice should have been blown in the spaces around each basket 
of spinach and on top of the load. It is apparent there is a wide 
variance between the understanding of the parties as to the proper and 
customary method of icing when the use of blown ice is prescribed. A 
Department of Agriculture inspector, who is supervisor of inspectors 
and collaborator for the United States and Texas Departments of 
Agriculture, with some 20 years’ experience as an inspector, testified 
that in his opinion the blowing of snow ice over the top of the load 
would constitute proper icing where use of blown ice was specified. 
Such opinion lends weight to complainant’s contention. We con- 
clude, upon the evidence presented, that the shipments were iced by 
complainant in accordance with contract requirements. 

Other significant facts of record show that, pursuant to the contract 
under discussion, but not involved in this proceeding, there were three 
carloads and two truckloads of spinach sold and delivered by com- 
plainant to respondent in addition to the three carloads in question. 
It should be noted that the eight shipments under the contract were 
iced in the same manner, all graded U.S. No. 1 at the time of loading, 
and all arrived at destination within a 3-day period of time, without 
abnormal change in weather during such period, and within normal 
transportation time. The three carloads and two truckloads of 
spinach not in controversy were found to be in perfect condition on 
arrival and were paid for by respondent, whereas the three carloads 
involved in this proceeding were alleged to be in such deteriorated 
condition upon arrival that they could not be unloaded until they had 
been opened and aired out for more than 24 hours. Respondent of- 
fered no explanation of this fact other than its testimony that the 
spinach in the cars in controversy was rotten upon arrival. 
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Significantly, evidence of record shows that respondent did not 
obtain an official or acceptable inspection of the spinach in question at 
destination; and respondent, according to its own testimony, pro- 
ceeded to dump the spinach without giving notice to complainant of 
the condition complained of. Respondent’s witnesses did testify that 
upon arrival of the spinach an inspection was made by employees of 
respondent and by the carrier’s relief agent, and that all the spinach 
was dumped. Also, over objection, respondent introduced in evidence 
copies of paid freight bills bearing notations to the effect the spinach 
was rotten. The notations appear to have been made on the freight 
bills by the freight agent from notations purportedly made of inspec- 
tions, which inspections were alleged to have been made of the ship- 
ments by a relief agent of the railroad no longer in the locality. Com- 
plainant has shown the spinach graded U. S. No. 1 at shipping point, 
and in addition presented rebuttal testimony to the effect that respond- 
ent accepted and canned some of the spinach shipped from La Pryor, 
Texas, on January 21. There was no Federal inspection, or inspection 
by an independent inspection agency, or by the local health officer. 
There was no evidence that respondent requested or sought to obtain 
an inspection by an independent or disinterested agency or person, 
although when perishable commodities are dumped it is usual to 
obtain a certificate issued by the health department of the city, or 
other authority, showing the necessity for dumping. Where proof of 
damages rests on such necessity, lack of proof of the necessity for 
dumping precludes recovery. Anonymous, 5 A. D. 25. 

In conclusion, complainant shipped three carloads of spinach to 
respondent, which met contract requirements and which were accepted 
by respondent. Respondent failed to notify complainant within a 
reasonable time of the alleged unsatisfactory condition of the spinach 
on arrival. In addition, respondent has failed to show that complain- 
ant breached the contract in any respect; or even that the spinach 
arrived in an unsatisfactory condition. Accordingly, respondent is 
liable for the full purchase price of the three shipments. Reparation 
in the amount of $2,894.40, plus interest, should be awarded com- 
plainant, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,894.40, with interest thereon at the 
rate of 5 percent per annum from February 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Horrman Banana Company v. Hatt & Company. PACA Doc. No. 
5091. Decided March 6, 1950. 


U. S. Standards Considered in Determining Allowable Tolerance— 
Undersize Watermelons 


Where the contract for the sale of a carload of watermelons specified that the 
average weight of the melons was 29 pounds, even though the contract made 
no reference to the U. S. Standards for watermelons, the tolerance provisions 
of the U. S. Standards must be considered in determining what deviation from 
29 pounds was to be allowed. 


Dismissal—Breach of Contract—Failure To Comply With Terms of Contract 


Since the U. S. Standards for watermelons provide that melons in any lot 
averaging less than 380 pounds shall not vary more than 4 pounds below the 
stated average, and not more than 5% of the melons in any lot may be 
below the minimum size requirements, it is held, that contract for sale of a 
carload of watermelons averaging 29 pounds was breached by a tender of a 
carload of watermelons of which 15% were under 23 pounds. 


Messrs. Naman, Howell & Boswell, of Waco, Texas, for complainant. Mr. A. N. 


Brockway, of Pittsburgh, Pennsylvania, for respondent. Mr. John F. Me- 
Carty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
involving the sale by complainant to respondent of a carload of water- 
melons on July 9, 1948, and a second carload on July 13, 1948. Com- 
plainant seeks to recover the amount of $287.17, the loss allegedly 
sustained as a result of respandent’s rejection of the second carload 
without reasonable cause. Respondent denies liability and asserts a 
claim for $50 in connection with the contract of July 9, 1948. In- 
formal complaint was received from complainant by the Regulatory 
Division, Fruit & Vegetable Branch, on July 22, 1948, and formal 
complaint was filed December 2, 1948. Respondent, Hall & Company, 
filed an informal complaint relative to the July 9 transaction on Sep- 
tember 13, 1948. A copy of the formal complaint together with a copy 
of the report of investigation, prepared by the Regulatory Division, 
was served by registered mail upon respondent on February 4, 1949. 
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A copy of the report of investigation was served upon complainant on 
February 7, 1949. Respondent’s answer and countercomplaint was 
filed on February 15, 1949. Complainant was served with a copy of 
the answer and countercomplaint on February 21, 1949, with notice 
that he had 10 days within which to file a reply under the applicable 
rules of practice. No reply was filed. 

Since the amounts claimed do not exceed $500, the issues were sub- 
mitted under the shortened procedure in accordance with section 47.20 
of the rules of practice. Although complainant was notified by regis- 
tered mail on April 11, 1949, that it would have 20 days within which to 
file an opening statement, no such statement has been filed. Respond- 
ent filed an affidavit in support of its answer and counterclaim. 


FINDINGS OF FACT 


1. Complainant is an individual, H. Hoffman, doing business as 
Hoffman Banana Company, whose address is Waco, Texas. 

2. Respondent is an individual, Ernest A. Hall, doing business as 
Hall & Company, whose address is 319 Catanzaro Building, Pitts- 
burgh, Pennsylvania. At the time of the transactions involved in this 
proceeding complainant and respondent were licensed under the act. 

3. On July 13, 1948, the parties entered into a contract for the sale 


by complainant to respondent of a carload of Black Diamond water- 
melons in car PFE 62436. Complainant represented that the car 
contained approximately 976 melons, averaging 29 pounds each, and 
that the melons were of good quality and in good condition. The 
agreed price was $1.55 per hundredweight, or $438.73 total, f. o. b. 
shipping point. 

4. Car PFE 62436 was shipped from Stockdale, Texas, at 10 a. m., 
July 13, 1948. The melons were weighed prior to shipment and the 
total weight was certified to be 28,405 pounds. 

5. The shipment arrived at Pittsburgh, Pennsylvania, at 1:05 a. m., 
July 21, 1948. Respondent was notified of the arrival at 5:40 a. m. 
that day. Respondent inspected and rejected the car at 12:15 p. m. 
the same day. Thereupon, complainant resold the carload to another 
dealer for a net of $73.73. 

6. The watermelons were not inspected at shipping point. At des- 
tination they were inspected by the Railroad Perishable Inspection 
Agency at 11:05 a. m., July 21, 1948. The report stated the condition 
of the melons to be as follows: 

“Melons fairly firm to firm, stems untreated 14 to 2 inches, all brown, 4% decay, 
Soft Rot on sides of melons. 6% decay starting at blossom end.” 

Also, they were officially inspected at Pittsburgh, Pennsylvania, on 
July 22, 1948, at 12:20. At applicant’s request, the inspection certifi- 
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cate was restricted to condition and size only. The certificate certified 
that sizes ranged from 17 to 38 pounds each, the average was 27 pounds, 
and 15 percent of the melons were under 23 pounds. The condition of 
the melons was as follows: 

“Melons generally firm 12% stem end rot early to advanced stages and Soft Rot 
occurring as spots on side of melons.” 

At least 15 percent of the melons weighed more than four pounds less 
than the average weight specified in the contract, which was 10 per- 
cent in excess of reasonable tolerance for underweight melons. 

7. In performance of a contract of sale entered into by the same 
parties on July 9, 1948, complainant shipped to respondent at Pitts- 
burgh a carload of watermelons in car PFE 41681. Because the melons 
in that shipment were undersized and showed considerable decay, 
complainant agreed to make respondent an allowance of $50 in con- 
nection therewith. Respondent paid complainant the full contract 
purchase price for this shipment but has not received the $50 allowance 
agreed upon. This amount is now the subject of the countercomplaint. 

8. Formal complaint was filed on December 2, 1948, and the counter- 
complaint was received on February 15, 1949. Each was filed within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The contract of July 13, 1948, was negotiated between complainant 
and respondent by an independent broker and salesman, Tri-State 
Sales Agency of Pittsburgh, Pennsylvania. Complainant submitted 
with the formal complaint a copy of the standard confirmation of sale 
issued by that Agency relative to the contract. The confirmation is 
signed by E. A. Hall for Hall & Company as buyer, and by the Agency 
as authorized broker or salesman for Hoffman Banana Company, the 
seller. The confirmation states that car PFE 62436 was sold to Hall 
& Company for the account of Hoffman Banana Company; that the 
order was received and confirmed on July 13, 1948; that the car was 
shipped from Stockdale, Texas, on July 12, 1948; and that the sale 
was f. 0. b. shipping point, usual terms. As to the balance of the terms, 
the confirmation reads “One (1) Car good quality, good condition, 
Black Diamond Watermelons Containing approximately as follows: 
976 melons—average weight 29#—28305# net weight $1.55 per ewt. 
f.0. b.” It is considered that the confirmation sets forth the full and 
correct terms to which the parties agreed because they do not contend 
otherwise. 

Complainant alleges that the melons in car PFE 62436 fully com- 
plied with the contract specifications. Respondent alleges that it was 
justified in rejecting the melons on three grounds: (1) the size of the 
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melons tendered did not comply with contract specifications; (2) the 
melons were not in suitable shipping condition when shipped; (3) the 
carload was not shipped on the date specified in the contract. 

Respondent contends that the weight of the melons in the carload 
averaged less than 29 pounds each and that the size of the melons was 
irregular. Where a contract for the sale of watermelons specifies the 
average weight only, there may be a breach as to size in at least two 
ways. If the actual average weight does not approximate that re- 
quired by the agreement, the shipment is not responsive to the contract. 
Even though the average weight requirement is met, the contract may 
be breached by the tender of a carload which contains a substantial 
- quantity of “offsize” melons. It is necessarily implied that there shall 
be some approximation of uniformity. Otherwise, specifying an 
average weight serves no purpose. When a party contracts to buy a 
shipment of melons averaging 29 pounds, he has a right to expect 
most of the load to weigh about 29 pounds. In short, in the absence 
of specification as to a maximum or minimum weight, it is assumed 
the parties contemplated the application of reasonable tolerances. 

Respondent was not justified in rejecting the carload on the ground 
that the average weight of the melons was below contract specification. 
Complainant submitted weight certificates issued at shipping point 
showing that 967 melons weighed a total of 28,405 pounds. The rail- 
road bill of lading states that the melons weighed 27,060 pounds. Of 
the two weights, we think that shown by the weight certificates issued 
at shipping point is more probably correct. On the basis of these 
certificates, the melons averaged 29.37 pounds. 

With respect to the variation in size of the melons tendered, re- 
spondent contends that the carload of melons did not comply with the 
size tolerance provided in the U. S. Standards for Watermelons. Al- 
though the melons were not sold on the basis of the U. S. Standards 
for Watermelons, it is our opinion that the tolerance provision was 
within the contemplation of the parties and must be taken into con- 
sideration in this controversy. The U. S. Standards, effective Febru- 
ary 12, 1945, reads in part as follows: 


“Size 


“Where the size of watermelons is stated in terms of average weight, unless 
otherwise specified, the melons in any lot averaging less than 30 pounds shall 
not vary more than 4 pounds below the stated average, and the melons in any 
lot averaging 30 pounds or more shall net vary more than 6 pounds below the 
stated average. 

“Size may also be stated in terms of minimum weight. 

“In order to allow for variations, incident to proper sizing, not more than 
5 percent, by count, of the watermelons in any lot may be below the minimum 
size requirements.” 
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In this case, the official inspection certificate issued at Pittsburgh cer- 
tified that the sizes ranged from 17 to 38 pounds, averaging 27 pounds, 
and 15 percent were under 23 pounds, which is considerably below the 
tolerance allowed by the U. S. Standards. It is concluded that rea- 
sonable tolerances as to size were exceeded and the shipment did not 
meet contract specifications. This constitutes such a material breach 
as justifies respondent’s rejection of the car. Having found that re- 
spondent had reasonable cause for rejection of the car, it is unnecessary 
to consider the other breaches alleged by respondent. 

The failure of respondent to accept and to pay for the carload of 
watermelons was not a violation of section 2 of the act. The failure 
of complainant to pay the $50 allowance which is admittedly due and 
owing to respondent in connection with car PFE 41681 is a violation 
of section 2 of the act and respondent is entitled to reparation in that 
amount. Respondent should be awarded reparation in the amount of 
$50, with interest, and the facts should be published. The complaint 


should be dismissed. 
ORDER 


Within thirty days from the date of this decision, complainant shall 
pay to respondent, as reparation, $50, with interest thereon at the rate 
of 5 percent per annum from August 1, 1948, until paid. 

The complaint filed herein is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2390) 


McCurntick & Company v. MitLter Broxerace Company. PACA 
Doc. No. 5279. Decided March 6, 1950. 


Failure To Pay Purchase Price—Default 


Where complainant alleged that he sold a carload of potatoes to respondent, but 
respondent failed to pay the purchase price, and where respondent failed to 
answer the complaint, held, failure to answer the complaint constitutes an 
admission of the facts alleged in the complaint and a waiver of oral hearing, 
and complainant should be awarded reparation in the amount of the purchase 
price.* 


McClintick & Company, of Tustin, Michigan, complainant pro se. Mr. B. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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Informal complaint was received by the Regulatory Division April 18, 
1949. Formal reparation complaint was filed September 20, 1949, 
alleging failure on the part of respondent to pay the agreed purchase 
price for a carload of potatoes sold to respondent on or about Decem- 
ber 22,1948. A copy of the report of investigation made by the Fruit 
and Vegetable Branch was served on complainant October 20, 1949, 
On October 19, 1949, copies of the report of investigation and the 
formal complaint were served on respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
- to file an answer would constitute an admission of the facts alleged in 
the complaint and a waiver of oral hearing. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of 
such default. 

FINDINGS OF FACT 


1. Complainant is an individual, Charles McClintick, trading as 
McClintick & Company, whose post office address is Tustin, Michigan. 

2. Respondent is an individual, W. L. Miller, trading as Miller 
Brokerage Company, whose post office address is 323-329 North Lee 
Street, Salisbury, North Carolina. At the time of the transaction 
complained of herein, respondent was licensed under the act. 


8. On or about December 22, 1948, complainant sold to respondent 
a carload of 450 bags of Michigan No. 1 potatoes at $3.33 per bag 
delivered Salisbury, North Carolina, or a total sales price of $1,090.62 


after deduction of freight charges and tax. 
4. On or about Decemmer 22, 1948, complainant shipped 450 bags 


of potatoes which conformed with the contract as to kind, quality, 
grade and size, in car PFE 96518, in interstate commerce, from Tustin, 
Michigan, to respondent in Salisbury, North Carolina. 

5. Respondent accepted the potatoes but has not paid the agreed 
purchase price of $1,090.62, or any part thereof. 

6. Informal complaint was filed April 18, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, as provided in the rules of practice (7 CFR 47.8 (c) ). 

The facts alleged and thus admitted are that complainant sold to 
respondent 450 bags of Michigan No. 1 potatoes at the agreed price 
of $3.33 per bag delivered, or a total sales price after deduction of 
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freight charges and tax of $1,090.62; that complainant shipped pota- 
toes in interstate commerce which were accepted by the respondent as 
conforming with the terms of the contract; and that respondent has 
not paid the agreed purchase price of $1,090.62, or any part thereof. 
Respondent’s failure to pay the agreed purchase price is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,090.62, with interest, and the facts should be 
published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,090.62, with interest thereon at the 
rate of 5 percent per annum from January 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2391) 


Go.tpspy-Evans Propuce Company v. Ernest E. Fapiter Company. 
PACA Doc. No. 4674. Decided March 14, 1950. 


Petition for Rehearing and Reconsideration 


Petition dismissed where statute of frauds is inapplicable, there is no showing 
complainant is not proper person to maintain action, facts do not show an 
accord and satisfaction, and prior order is supported by the credible evidence 
of record and by applicable law.* 


Inapplicability of Statute of Frauds 


Statute of frauds is inapplicable where shipments were made after inspection 
and acceptance by buyer’s agent and after resales by buyer.* 


Accord and Satisfaction—Check Not Accepted as Payment in Full 


No accord and satisfaction exists where check was not tendered by buyer nor 
accepted by seller as payment in full.* 


Mr. Warren S. Earhart, of Kansas City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING RESPONDENT’S PETITION FOR 
REHEARING AND RECONSIDERATION 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended. On February 14, 1950, an order was issued 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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granting complainant’s petition for reconsideration, and vacating the 
order of January 4, 1949. The order of February 14, 1950, requires 
respondent to pay to complainant as reparation $3,994.87, plus interest, 
and dismisses respondent’s counterclaim. Such order was served by 
registered mail upon respondent on February 16, 1950. On February 
23, 1950, and within the time prescribed by the rules of practice, 
respondent filed a petition for rehearing and reconsideration of the 
order. 

We think little need be added to our order of February 14, 1950, 
With respect to respondent’s contention that the Statute of Frauds 
is applicable, the sales herein were of specific goods; that is, shipments 
were made after inspection and acceptance by respondent’s agent, 
Sullivan. This alone is enough to satisfy the Statute. However, if 
further evidence were needed to show that respondent received and 
accepted the goods, it could be found in respondent’s resales of the 
shipments. Respondent’s statements, made to its agent, to the effect 
that disposal of the carrots was being made for the account of com- 
plainant, where complainant did not have notice of such action and 
did not agree to such disposal, cannot have the effect of negativing 
respondent’s acceptance under the original contract. 

With respect to respondent’s allegation that complainant is not the 
proper person to maintain this proceeding; the facts show that com- 
plainant is a party to the sales agreements in question, and that com- 
plainant made the shipments in question to respondent. The com- 
plaint shows that the amount claimed “is now due and owing com- 
plainant from respondent.” Also, respondent dealt throughout the 
transactions with complainant as the real party with interest, and 
filed a counterclaim against complainant. Respondent has submitted 
no evidence to show complainant is not the real party in interest. It 
appears the only basis for respondent’s allegation is that in complain- 
ant’s Petition for Reconsideration complainant’s representative stated 
that “Complainant on behalf of their grower employed the writer, a 
non-attorney at bar, as their representative in this case relying on the 
fact that Administrative hearings are not governed by the strict rules 
of evidence of courts of law.” Even if further investigation should 
disclose that these proceedings were being maintained by complainant 
on behalf of one of its growers, still this would not bar recovery of 
reparation by complainant. Many times we have awarded reparation 
to an agent where it is shown that such agent had authority to make 
collection. There is no real showing here that complainant is acting 
as agent. 

Respondent also contends that complainant accepted respondent’s 
check, dated July 9, 1946, in the amount of $184.13, in connection with 





o 


-—= et © Cas mz sts ast 


9 A. D. HAMILTON BROS., INC. V. BURKETT FRUIT CO. 363 


the carrots shipped in car SFRD 38882, as full settlement after a 
dispute had arisen in connection with the shipment. The facts show 
respondent’s check was tendered to complainant as part of an “account- 
ing” in connection with respondent’s resale of this shipment to the 
§. D. Monasch Produce Company of Cleveland, Ohio. The check was 
not marked “payment in full” or the equivalent of that term. On 
July 13, 1946, complainant wrote to respondent acknowledging receipt 
of the check, and stating that complainant was accepting the money 
as part payment only on the shipment. The check, not having been 
tendered by respondent as payment in full of a disputed amount and 
not having been accepted by complainant as payment in full, no basis 
is established for finding an accord and satisfaction, even as to the 
one carload. 

We do not agree with respondent’s general allegations to the effect 
that the order of February 14, 1950, is unsupported by the evidence 
of record. In our opinion the order is supported by credible evidence 
of record and by applicable law. 

For the reasons stated, respondent’s petition for rehearing and 
reconsideration is dismissed without service on complainant. 

The reparation awarded in the order of February 14, 1950, shall be 
paid within 30 days from the date of this order. 

Copies hereof shall be served upon the parties. 

The facts and circumstances set forth herein shall be published. 


(No. 2392) 


Hamitton Broruers, Inc. v. Burkett Frurr Company. PACA Doc. 
No. 4980. Decided March 14, 1950. 


Failure To Pay Purchase Price—Acceptance 


Where complainant sold and delivered two truckloads of bananas to respondent 
f. o. b. Tampa, Florida, and the bananas were received, unloaded, and 
distributed by respondent at destination, and respondent failed to prove 
the bananas did not meet contract requirements, held, respondent’s action 
constitutes acceptance of the bananas and complainant should be awarded 
reparation in the amount of the entire purchase price.* 


Evidence—Failure To Show Breach of Contract Requirements 


Where buyer alleged that two carloads of bananas failed to ripen properly, which 
statements were not supported by documentary or other evidence as to the 
nature or extent of the alleged unsatisfactory condition, held, that the buyer 
failed to show by a preponderance of the evidence that the bananas did not 
meet contract requirements* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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Acts Showing Acceptance 
Where a buyer unloaded two truckloads of bananas delivered to him by the seller, 
and distributed the bananas to dealers, such action constitutes acceptance 
under the contract.* 
Mr. John W. McWhirter, of Tampa, Florida, for complainant. Burkett Fruit 
Company of Pine Bluff, Arkansas, respondent pro se. Mr. Sidney D. Wil- 
liams, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was filed on August 29, 1947, and a formal 
complaint was filed on February 20, 1948, for the recovery of the 
balance of the sale price of two truckloads of bananas allegedly sold 
by complainant to respondent. Complainant alleges that on or about 
December 19, 1946, and on or about January 2, 1947, two truckloads 
of bananas were delivered to respondent pursuant to oral contracts 
between the parties, but that respondent has paid complainant only 
$3,231.70 of the $3,975.22 due in connection with these purchases. 
Reparation for the $743.52 balance is requested. 

A copy of the report of investigation was served by registered mail 
upon complainant on June 9, 1948. On June 10, 1948, a copy of the 
formal complaint and a copy of the report of investigation made by 
the Department were served by registered mail upon respondent. 

On June 29, 1948, respondent filed its answer to the formal com- 
plaint. Respondent admits that there was an oral contract as alleged 
by complainant, but denies that the bananas delivered by complainant 
were of the kind, quality, grade and size specified by the contract. 
Respondent further denies that E. H. Lawson, the trucker employed 
by him to haul the bananas, had any authority to make final acceptance 
of the bananas, and respondent requested an oral hearing. 

At complainant’s request, the depositions of two witnesses were taken 
pursuant to proper notice at Tampa, Florida, on January 20, 1949. 
A formal] hearing was held at Pine Bluff, Arkansas, on June 24, 1949, 
at which respondent’s testimony was heard. Corplainant’s deposi- 
tions were introduced in evidence at the hearing by the presiding officer 
at complainant’s request. They were received in evidence without 
objection. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant, Hamilton Brothers, Inc., is a corporation whose 
post office address is 906 Whiting Street, Tampa, Florida. 

2. Respondent is an individual, E. V. Burkett, doing business as 
the Burkett Fruit Company at Pine Bluff, Arkansas. At the time 
of the transactions complained of, respondent was licensed under the 
act. 

3. On or about December 19, 1946, in the course of interstate com- 
merce, the parties entered into an oral agreement for the sale by com- 
plainant to respondent of 32,235 pounds of “first class green” bananas 
F at an agreed purchase price of 7 cents per pound, or $2,256.45, f. o. b. 
Tampa, Florida. On or about the same date, and in accordance with 
such agreement, complainant delivered to E. H. Lawson, a driver 
employed by respondent, bananas of the quantity, quality, grade, size 
and condition called for by the contract for shipment by truck from 
Tampa to respondent at Pine Bluff, Arkansas, and advanced $50, as 
part of the transportation cost, to the respondent’s agent, Lawson. 

4, Complainant made an allowance of 14 cent per pound on the 
32,235 pounds of bananas, or $161.18, and upon arrival of the ship- 
ment at destination, respondent accepted the bananas. On or about 
January 9, 1947, respondent paid complainant $1,611.75 of the amount 
due in connection with this truckload of bananas, leaving an unpaid 
balance of $533.52. 

5. On or about January 2, 1947, in the course of interstate com- 
merce, the parties entered into an oral agreement for the sale by com- 
plainant to respondent of 25,785 pounds of “first class green” bananas 
at an agreed purchase price of 7 cents per pound, or $1,829.95, f.o.b. 
Tampa, Florida, which includes $25 advanced the trucker as part of 
the transportation cost. On or about the same date, in accordance 
with such agreement, complainant delivered to E. H. Lawson, a driver 
employed by respondent, bananas of the quantity, quality, grade, size 
and condition called for by the contract for shipment by truck from 
Tampa to respondent at Pine Bluff, Arkansas. 

6. Upon arrival of the shipment at destination, respondent ac- 
cepted the 25,785 pounds of bananas; and on January 22, 1947, re- 
spondent paid to complainant $1,619.95 of the amount due in connec- 
tion with this truckload of bananas, leaving an unpaid balance of 
$210. 

7. Informal complaint was filed on August 29, 1947, which was 
within 9 months after each cause of action accrued. 
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CONCLUSIONS 































There is no dispute as to the terms of the contracts involved inf ‘ 
this proceeding. On December 16, 1946 and January 2, 1947, re 
spectively, complainant delivered two truckloads of bananas to E. H, — | 
Lawson, respondent’s agent, pursuant to oral contracts between the 
parties which provided for the delivery of the bananas f.o.b. Tampa, ' 
Florida. E. H. Lawson was a driver employed by respondent, but B ° 
in spite of some evidence to the contrary, it appears he had no av b 
thority to act as buying agent or to accept or reject bananas in be — * 
half of respondent. The bananas were shipped to Pine Bluff, Arkan- . 
sas, in trucks hired by respondent. Respondent testified that he dis — ° 
tributed the bananas to dealers upon arrival of the produce at Pine ¢ 
Bluff, Arkansas. . 

Under the terms of the contracts, respondent had the right of F ?” 
inspection upon arrival before paying for the produce and, if such « 
inspection disclosed that the produce did not meet the grade and “ 
quality specified by the contract, respondent had the additional right, F 
within a reasonable time, to reject the produce. 7 CFR 47.2(r), de 
46.2(s), and 46.24(i). Respondent clearly had an opportunity tof 7” 
inspect and determine the acceptability of the grade and quality of of 
the bananas prior to distributing them to dealers. However, the 
record does not disclose that the respondent made any effort to give thi 
the complainant notice of rejection of the produce within 6 hours de 
after arrival of the produce at Pine Bluff, Arkansas. Obviously, re- 
spondent’s action in distributing the bananas to dealers is inconsistent the 
with rejection. Such action amounts to acceptance. A. Bertolla and of 
Sons v. Jack Kerzner, 8 A. D. 754. It is concluded that respondent | °™' 
accepted the produce and is liable to complainant for the full con- 
tract price therefor, unless respondent can show that there was a 
breach of the contract by complainant in failing to deliver bananas V 
of the kind, quality, grade, and size called for by the contract. toc 

The burden of proof rests with respondent to show that the bananas f at t 
delivered to E. H. Lawson on December 19, 1946 and January 2, 194%, T 
did not meet the requirements of the contract. E. V. Burkett, who C 
represented respondent at the hearing, testified as follows: 

“* * * on or about December of the year 1946, the Hamilton Brothers, Inc, 
shipped me two loads of bananas which were of inferior fruit, being such that 
some several thousand pounds were not ripened due to the fact that the fruit J. H 
was immature. After disposing of the bananas, I mailed Mr. W. D. Hamilton 
a check paid in full with this exception: I deducted two cents a pound on one 
load of the bananas, and some forty bunches at an average weight of forty 
pounds to a bunch which did ripen after sending the fruit to the dealer and 
having it returned because it was so immature and the bananas did not have Wher 





flavor or taste.” 


1 the 
mpa, 
, but 
) all 
n be- 
rkan- 
> dis- 
Pine 


it. of 
such 
. and 
‘ight, 
2(r), 
ty to 
ty of 
, the 
give 
hours 
y, re 
istent 
a and 
ndent 
_con- 
vas & 
nanas 


nanas 
1947, 
, who 


3, Ine. 
h that 
» fruit 
milton 
on One 
' forty 
er and 
t have 


9A.D. J. H. WALLACE & SON UV. PAUL’S QUALITY FRUIT 367 


Respondent also submitted in evidence a statement signed by the 
driver, Sid Lawson, to the effect that the two loads of bananas in ques- 
tion were not of the quality that respondent had been buying and 
that at the time of loading he, Lawson, protested to complainant that 
the bananas were immature and would not please Mr. Burkett. Other 
than the above statements, respondent submitted no documentary or 
other evidence to establish the alleged unsatisfactory condition of the 
bananas at the time of the loading or to show the extent of the dam- 
ages, if any, suffered as a result of the alleged unsatisfactory condi- 
tion of the produce. Complainant offered in evidence the deposition 
of Evander Hamilton, Jr., vice president of the corporation, to the 
effect that the bananas delivered to respondent were “first class green” 
and that the bananas were of a grade and quality similar to bananas 
previously sold to respondent. In his deposition, Curtis E. Hamil- 
ton, secretary and treasurer of complainant corporation, likewise 
stated that the bananas delivered to respondent were similar in grade 
and quality to produce previously delivered to respondent. Both 
deponents stated that Lawson had inspected the fruit prior to load- 
ing and, in answer to the question whether Lawson rejected “any 
of the fruit which was submitted in either of the two shipments in 
controversy,” each deponent answered “yes.” Upon this record, we 
think respondent has failed to show by a preponderance of the evi- 
dence that the bananas delivered did not meet contract requirements. 

It is concluded that respondent’s failure to pay the balance due on 
the two shipments of bananas, or $743.52, is in violation of section 2 
of the act. Reparation in that amount, with interest, should be 
awarded complainant, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation the sum of $743.52, with interest thereon 
at the rate of 5 percent per annum from February 1, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2393) 


J. H. Wauace AND Son v. Pavut’s Quatiry Frorr Marker. PACA 
Doc. No. 4950. Decided March 14, 1950. 


Failure To Pay Balance of Purchase Price 


Where respondent purchased and accepted delivery of a truckload of bananas 
but failed to pay the full contract purchase price, and respondent’s only 
complaint which concerned the size of the bananas was not made until 
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more than four months after purchase, it is held, that complainant is 
entitled to recover damages in the amount of the unpaid balance of the 
agreed purchase price.* 

J. H. Wallace ¢ Son, of Produce, Florida, complainant pro se. Messrs. Gregg, 
Thompson, Glassen ¢& Parr, of Lansing, Michigan, for respondent. Mr, 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.) for the recovery of 
reparation in the amount of the unpaid balance of the contract pur- 
chase price for a truckload of bananas alleged to have been sold and 
delivered by complainant to respondent. Informal complaint was 
made to the Regulatory Division, Fruit and Vegetable Branch, on 
December 16, 1947 and a formal complaint was filed on February 24, 
1948. Respondent was served by registered mail on May 12, 1948 
with a copy of the formal complaint and a copy of the report of in- 
vestigation. Complainant was served by registered mail with a copy 
of the report of investigation on May 13, 1948. 

Respondent filed an answer on May 18, 1948, admitting the purchase 
of the truckload of bananas as alleged in the complaint, but contend- 
ing that the bananas delivered failed to meet contract requirements in 
that they were so small as to be almost completely unsalable. Re- 
spondent’s answer includes a counterclaim for damages resulting from 
complainant’s alleged breach of contract. 

A hearing was ordered to be held at East Lansing, Michigan, on 
August 25, 1949, of which the parties were advised by registered mail. 
Neither complainant nor respondent appeared or was represented by 
counsel at the hearing. The presiding officer, however, formally 
opened the hearing at the time and place specified in the notice to the 
parties, and placed in the record the pleadings with all attached 
exhibits and the report of investigation. 


FINDINGS OF FACT 


1. Complainant, J. H. Wallace and son, is a partnership composed 
of J. H. Wallace, Sr. and J. H. Wallace, Jr., whose post office address 
is Produce, Florida. At the time of the transaction herein complained 
of complainant was licensed under the act. 

2. Respondent is an individual, Paul Falsetto, trading as Paul’s 
Quality Fruit Market, whose post office address is 3900 South Cedar 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Street, Lansing, Michigan. At the time of the transaction involved 
in this proceeding, respondent was licensed under the act. 

3. On or about November 11, 1947, the parties entered into an oral 
agreement whereby complainant contracted in interstate commerce 
to sell and respondent to purchase a truckload of 27,090 pounds of 
stem bananas at the agreed price of 614 cents per pound, plus dock fees 
of $15, or a total price of $1,708.13 for the truckload, f. o. b. Miami, 
Florida. 

4. Bananas of the kind, quality and size contracted for were shipped 
from Florida on or about November 11, 1947, and upon arrival at 
Lansing, Michigan, were received and unloaded by respondent. Re- 
spondent paid complainant $1,050 on the purchase price, but has failed 
to pay complainant the remaining balance of $658.13. 

5. Formal complaint was filed on February 24, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent admits in his answer that he entered into a contract 
with complainant for a truckload of bananas; that the bananas shipped 
were received and accepted by him; and that $1,050 of the total con- 
tract price of $1,708.13 was paid, leaving an unpaid balance of $658.13. 
Respondent denies, however, that bananas of the kind, quality, size 
and grade contracted for were delivered to him, and contends that the 
fruit received was in fact of small size and for this reason it was 
practically unsalable. 

According to the evidence contained in the report of investigation, 
respondent’s trucker, Ralph Owens, paid complainant $1,050 in cash 
at the time he took delivery of the bananas in Florida, and he also 
delivered respondent’s check to complainant for the balance of the 
purchase price with the understanding that complainant was to hold 
the check until respondent remitted the balance by wire. The check 
was then to be returned to respondent. The truck driver signed a 
delivery ticket when he took delivery of the bananas. This delivery 
ticket bears the following notation: “Bal $658.13 to be wired when 
load reaches Michigan.” The record indicates that the parties talked 
by long distance telephone on Monday, November 17, 1947, at which 
time respondent reported that the bananas were “O. K.” but still green 
and would be ready to remove from the ripening room on the following 
Wednesday or Thursday, November 19 or 20, 1947. Complainant did 
not receive the balance of the purchase price by Saturday, November 
22nd, and attempted to call respondent by telephone but was unable 
to reach him. On December 5, 1947, complainant attempted to cash 





370 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 9 A.D, 


the check which the truck driver had delivered to him, but payment on 
it was refused by the bank upon which it was drawn with the notation 
“NSF.” 

There is attached to the complaint, a letter written by respondent 
under date of December 31, 1947, in which he states: “I never saw 
anything like it. I ripened the bananas and they was a pretty yellow, 
Everybody came and looked nobody would take any ... Mr. Wal- 
lace hard to believe but I never got the $488.00 freight out the whole 
load. It is hard to realize and hardly believable . . . Jimmy do you 
have any work down there or any place else cause I have got to get a 
job. If you can give me a job you can take out so much each week 
on what I owe you ...” There is also attached to the complaint a 
telegram dated January 26, 1948, sent by respondent to complainant, 
stating: “If I had the money would send it to you but know I lost all 
my trucks and everything but will pay you all up this summer.” 

The first indication that respondent had a complaint regarding the 
size of the bananas delivered to him is found in his letter of March 22, 
1948, addressed to the Department, in reply to the informal complaint 
made by complainant. In this letter, respondent stated that com- 
plainant had agreed to send a load of good sized bananas but that the 
fruit which was delivered was all of small size and unsalable. 

The evidence in the case as a whole leads to the definite conclusion 
that respondent was satisfied with the bananas at the time he accepted 
delivery of them. His reported telephone conversation with com- 
plainant on November 17, 1947, during which he stated that the fruit 
was “Q. K.,” and his letter of December 31, 1947,.in which he stated 
that after ripening them the bananas were a “pretty yellow” and that 
he could not understand why he was unable to sell them, indicate that 
he was fully satisfied and accepted delivery of the shipment without 
objection. Furthermore, respondent freely admitted his liability to 
pay the balance of the contract purchase price as late as January 26, 
1948. His first objection was raised in his letter to the Department 
dated March 22, 1948, written more than four months after delivery of 
the bananas. It is concluded that respondent accepted delivery of the 
truckload of bananas in question without objection and thereby became 
liable for the purchase price. If the bananas did not, in fact, meet 
contract requirements, respondent, by his failure to raise any objection 
until more than four months after accepting delivery, waived what- 
ever right he may have had to raise this defense as a basis for damages, 
either to avoid payment of the balance of the purchase price or for 
affirmative relief. Accordingly, respondent’s failure to pay the full 
contract purchase price was without reasonable cause and in violation 
of section 2 of the act. Reparation should be awarded to complain- 
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ant for $658.13, plus interest. Respondent’s counterclaim should be 
dismissed. The facts and circumstances as set forth herein should be 


published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation $658.13, with interest thereon at the rate of 
5 percent per annum from December 1, 1947, until paid. 

Respondent’s counterclaim is dismissed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2394) 


M. Rorn & Sons v. Leo Hacear. PACA Doc. No. 5280. Decided 

March 14, 1950. 
Failure To Pay Purchase Price—Default 

Where complaint alleged respondent purchased three lots of onions but failed to 
pay the purchase prices and where respondent failed to file an answer, held, 
respondent’s failure to file an answer constitutes a waiver of oral hearing 
and an admission of the facts alleged in the complaint, and complainant 
should be awarded reparation for the unpaid purchase price, with interest.* 

Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. H. D. Mul- 
ville, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 

PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
Informal complaint was received January 18, 1949. Formal com- 
plaint was filed December 15, 1949, alleging failure on the part of 
respondent to pay the agreed purchase prices for 3 truckloads of 
onions purchased during December, 1948. A copy of the report of 
investigation made by the Fruit and Vegetable Branch was served 
on complainant’s attorneys January 19, 1950. On January 23, 1950, 
copies of the report of investigation and the formal complaint were 
served on respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute an admission of the facts alleged 
in the complaint and a waiver of oral hearing. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of 
such default. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant, M. Roth & Sons, is a partnership composed of Max 
Roth, Nathan Roth, and Martin Roth, whose post office address is 58 
South Water Market, Chicago 8, Illinois. 

2. Respondent, Leo Haggai, is an individual, whose post office 
address is 710 E. Lafayette Street, Tampa, Florida. At the time of 
the transactions complained of herein, respondent was licensed under 
the act. 

3. On or about December 7, 1948, complainant sold to respondent 
200 sacks of onions at the agreed price of $1.33 per sack f. o. b. Michi- 
gan, or a total sales price of $266. 

4. On or about December 7, 1948, complainant sold to respondent § 
650 sacks of onions at $1.30 per sack f. o. b. or a total sales price of 
$845. 

5. On or about December 16, 1948, complainant sold to respondent 
625 sacks of onions at $1.15 per sack f. o. b., or a total sales price of 


$718.75. 
6. The three lots of onions were loaded on trucks belonging to re- f 


spondent and were transported by respondent, in interstate commerce, | 
from Michigan to Florida. Respondent accepted the onions as being 
in conformance with the terms of the contracts. 

7. On or about December 22, 1948, complainant handled for the 


account of respondent 918 boxes of tangerines, which were sold through 
auction and on which complainant realized net proceeds of $636.79. | 
Complainant has applied this amount towards the sum due from the 
respondent for onions, thus reducing the amount due complainant from 
respondent to $1,192.96, no part of which has been paid. 

8. Informal complaint was filed January 18, 1949, which was within 
nine months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer constitutes an admission f 
of the facts alleged in the complaint and a waiver of oral hearing, as 
provided in the rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that complainant sold three lots of 
onions to respondent for a total purchase price of $1,829.75; that § 
respondent accepted the onions as being in conformance with the terms 
of the contracts; that complainant subsequently handled a truckload 
of tangerines for the respondent and realized net proceeds of $636.79, 
which was applied to the amount due complainant for the onions; and 
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that respondent has paid to complainant no part of the balance of 
$1,192.96. Respondent’s failure to pay the amount remaining due on 
the agreed purchase price for the three lots of onions is in violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $1,192.96, with interest, and the facts should be pub- 


lished. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complaniant, as reparation, $1,192.96, with interest thereon at the 
rate of 5 percent per annum from January 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2395) 


Rurus Perstry v. Perer Micnarn Fiorto, Morris OrNsTeEIN, AND 
Ernest Pere. PACA Doc. No. 4830. Decided March 14, 1950. 


Failure To Pay Purchase Price—Principal and Agent—Undisclosed Agency— 
Liability of Principal and Agent 


Where a buying agent bought watermelons in his own name, but failed to disclose 
to the seller his agency or the name of his principal, and paid a deposit at 
the time the contract was entered into, and the principal failed to take 
delivery of a major portion of the melons under the contract, it is held, in an 
action by the seller against the principal and the agent, that both are liable 
for the seller’s damages, and that the seller is entitled to an award of 
reparation against both the principal and the agent, although a full recovery 
from one will bar any recovery from the other.* 


Evidence—Contract of Purchase and Sale—Alleged Breach of Guaranty and 
Failure to Comply with Conditions Precedent by Seller 


Where complainant-seller sold his entire crop of watermelons to respondent- 
buyers who took delivery of only one truckload of melons, and thereafter 
refused to go on with the contract or to pay complainant the balance of the 
purchase price on the ground that complainant failed to comply with two 
conditions of the contract, viz., that there would be enough ripe watermelons 
to load on a certain date, and that complainant would guard the fields and 
make sure no watermelons were taken, it is held, in an action by complainant 
for damages, that respondents did not rely upon the statement, if any, made 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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by complainant, since it is clear from the record that the purchaser’s agent 
relied upon his own years of experience in the business as to probable 
harvesting time, and further, that the contract with complainant to guard 
the watermelons was a separate contract from the contract of purchase and 
sale, and respondents had no right to refuse to go on with the contract.* 


Contract of Purchase and Sale Not Affected by Separate Agreement between 
Parties to Guard Produce until Harvested—Watchman Not 
Guarantor Against Theft 


Where respondent-buyers employed complainant-seller to guard the fields of 
watermelons purchased by the former from the latter until harvesting time, 
paying complainant a weekly wage for these services, and the record shows 
that complainant adopted reasonable precaution in guarding the melons, 
and there is no evidence that complainant unlawfully took any of the melons 
and the evidence is insufficient to establish that complainant was negligent 
in failing to prevent removal by others, it is held, that the mere fact that 
some of the melons were unlawfully taken from the fields, if they were so 
taken, does not establish that complainant took them or negligently allowed 
them to be taken, that as watchman complainant was not a guarantor 
against theft, and that respondent’s failure to take delivery of the water- 
melons under the contract is a violation of the act.* 


Mr. H. L. Pringle, of Leesburg, Florida, for complainant. Mr. Stanley H. Lowel, 
of Lowenbraun & Lowell, of New York, New York, for respondents Ernest 
Pepe and Peter Michael Florio. Mr. Julius H. Turetsky of Levy & Hartman, 
of New York, New York, for respondent Morris Ornstein. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial O fiicer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
A formal complaint was filed on August 27, 1947, in which it is alleged 
that respondent Florio failed to pay the balance of the purchase price 
for a crop of watermelons bought by him from complainant on May 
12, 1947. It is alleged further that respondent Florio made a down 
payment of $300 at the time of the contract and that there now re- [ 
mains due and owing to complainant the sum of $1,660.85, for which f 
reparation is sought. On the basis of information that Ernest Pepe 
was the principal in the transaction and that Morris Ornstein was 
a partner of Florio, complainant joined these persons as respondents. 


*Reference to other points involved in this case will be found in Index-Digest and , 
Subject-Index in this issue of Agriculture Decisions.—Hd. : 
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A copy of the report of investigation was served upon complainant’s 
attorney by registered mail on October 16, 1947. On the same day, 
copies of the formal complaint and the report of investigation were 
served in like manner upon the three respondents. 

Respondent, Morris Ornstein, filed an answer on November 5, 1947, 
denying liability in the matter on the ground that he was an employee 
only of respondent Pepe. Respondents Florio and Pepe filed a joint 
answer on November 13, 1947, alleging breach of contract by com- 
plainant in the performance of two conditions, namely, that there 
would be enough ripe watermelons to load a car by May 20, 1947; 
and that complainant would guard the field so as to make sure no 
watermelons were taken from it. 

An oral hearing was held at New York City on September 7, 1949, 
at which the respondents were represented by counsel. Complainant 
was not represented at the hearing and no witnesses appeared to give 
oral testimony in his behalf. However, five depositions were received 
in evidence in support of complainant’s contentions. Peter Michael 
Florio and Morris Ornstein appeared and testified. Ernest Pepe did 
not appear. 

FINDINGS OF FACT 


1. Complainant, Rufus Persley, is an individual whose post office 
address is Box 244, Route #2, Leesburg, Florida. 

2. Respondent, Ernest Pepe, is an individual whose post office ad- 
dress is 40 Bronx Terminal Market, Bronx, New York. At the time 
of the transaction involved herein, this respondent was licensed un- 
der the act. 

3. Respondent, Peter Michael Florio, is an individual whose post 
office address is 40 Bronx Terminal, Bronx, New York. At the time 
of the transaction involved herein, this respondent was not licensed 
under the act. This respondent subsequently obtained a license and 
paid arrearage covering the time of the transaction here involved. 

4. Respondent, Morris Ornstein, is an individual whose post office 
address is 1809 Longfellow Avenue, Bronx, New York. At the time 
of the transaction involved herein, this respondent was licensed under 
the act. 

5. During May 1947, respondents Florio and Ornstein were em- 
ployed by Pepe as buying agent and buying advisor, respectively. 
Prior to May 12, 1947, Florio and Ornstein personally inspected on 


' humerous occasions the fields of melons belonging to complainant. 


6. On May 12, 1947, complainant sold to respondent Florio his en- 
tire crop of watermelons, comprising approximately 30 acres, then 
growing upon certain designated lands in Lake County, Florida. 
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The agreed purchase price was $2,550. In making the purchase, 
Florio was acting as agent for respondent Pepe, but that fact was not 
disclosed to complainant. At the time of sale, Florio paid complain. 
ant $300, with the parties agreeing that the balance of the purchase 
price, $2,250, would be paid on May 25, 1947. Thereafter, and be 
cause May 25, 1947, was a Sunday, the parties agreed such balance 
would be paid on May 26, 1947. Complainant made no guaranty 
to Florio that any definite quantity of watermelons would be avail- 
able for picking or shipping by May 20, 1947. It was contemplated 
by complainant and Florio that the melons would be shipped in inter- 
state commerce. 

7. During the period May 12 to May 24, 1947, Florio paid complain- 
ant a weekly wage to act as watchman in guarding the watermelons, 

8. On or about May 24, 1947, Ornstein harvested one truckload, 
containing 308 melons, from the edge of complainant’s field. There- 
after, on or about May 26, 1947, respondent Florio informed complain- f 
ant that no further deliveries of melons would be taken by him and Ff 
that complainant would not be paid the balance of the purchase price, 

9. Complainant sold the balance of the melons for total gross pro- f 
ceeds of $805.15 and incurred expenses of $105 for picking, hauling f 
and loading the melons and $3 for his own truck. The total net 
amount received by complainant from his melons, including the $300 


paid by respondents, is $997.15. There is now due and owing to com- 
plainant from respondents Ernest Pepe and Peter Michael Florio 
the total sum of $1,552.85. 

10. A formal complaint was filed on August 27, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties as to the contents of the 
bill of sale received in evidence. The bill is dated May 12, 1947, and 
recites a sale by complainant of his entire crop of watermelons to 
respondent Florio for an agreed purchase price of $2,550. The bill 
is signed only by complainant. It also shows that Florio made a down 
payment of $300 on the purchase price with the balance to be paid 
on May 25, 1947. Since this date fell on a Sunday, the parties later 
agreed the balance would be paid on May 26, 1947. 

The joint answer filed by Florio and Pepe alleges that the agreed 
contract, in addition to the terms set forth in the bill of sale, called 
for performance of two conditions by complainant: first, that there 
would be enough ripe watermelons to load a car by May 20, 1947; 
and second, that complainant would guard the field and make sure 
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no watermelons were taken from it. It is respondents’ position that 
these two conditions were not complied with, thus leaving the con- 
iract unperformed and breached on the part of complainant. 

At the hearing, Florio testified that complainant agreed to have 
two and one-half carloads of melons ready to pick on May 20, 1947. 
This is at variance with his formal answer as to the number of cars 
to be ready for picking. Complainant’s deposition testimony is to 
the effect that he made no promise or guaranty that any specified 
quantity of melons would be ready for shipmhent by a certain date. 
Complainant’s testimony is corroborated by that of respondent Orn- 
stein. This witness testified that each year for some 43 years he has 
been buying watermelons and patches of watermelons. It thus ap- 
pears that he was well qualified by experience to determine, upon 
inspection, an approximate date when a field of watermelons would 
mature so as to be ripe for picking. Ornstein also testified that he 
and Florio examined complainant’s field of melons about seven or 
eight times before the crop was purchased. In attempting to estab- 
lish the date complainant allegedly told Florio the melons would be 
ready for picking the following colloquy occurred between the witness 
Ornstein and his attorney : 

“Q. Did he (complainant) tell Mr. Florio or you or Mr. Florio in your presence 
when the first watermelons, the prime watermelons, would be ready? 


“A. If we didn’t buy the patch, it wouldn’t be an early patch. His patch was an 
early patch and watermelons were scarce. We decided to pick the first pick on 


the 20th. 

“Q. He told you the 20th of May? 

“A. I know the business myself. He didn’t have to tell me.” 

The circumstances indicate that Florio and Ornstein did not rely 
upon the statement, if any, made by complainant as to the probable 
time when the melons would be ready for picking. Upon the basis 
of the foregoing, it is concluded that complainant made no guaranty 
that the melons would be ripe for harvesting on May 20, 1947. 

The second breach of the contract, according to respondents, was 
that complainant failed to guard the field and make sure no water- 
melons were taken from it. As to the agreement for watchman serv- 
ices, it is clear that this was a separate contract from the contract of 
purchase and sale. Florio testified at the hearing, under questioning 
of counsel : 


“Q. Was it your understanding that it was part of your whole deal with him 


that he was to guard the field? 
“A. No, I paid him separate for guarding and watching the field and working 


the field over. That had nothing to do with the lump sum of money I gave him. I 
paid him weekly every week for that.” 
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Both Florio and Ornstein testified that many melons were found 
missing from the fields at the time of their inspection on May 19, 1947, 
and that they observed fresh truck tire prints at the edge of the field, 
There is evidence to the effect that they warned complainant against 
the loss of any more melons. According to these respondents, such a 
large number of melons had been removed as to require postponement 
of picking to May 24, 1947, and that even on that date respondents were 
able to pick but one truckload containing 308 melons. Respondents 
concede no melons were missing from the outer edges of the patch. 
It is their testimony, however, that once beyond the outer edges it was 
plain that many melons had been removed, or as Ornstein testified: 
“After we got to about 308 watermelons, it was like you take a knife 
and cut off all the field. There was nothing left, a half field.” 

While the testimony of Florio and Ornstein indicated they believed 
complainant took a large quantity of melons from the field prior to 
May 19th, and between that date and May 24th, they offered no evi- 
dence to link complainant with the missing melons. On the other 
hand, the record shows complainant adopted reasonable precautions in 
guarding the melons. He erected flares nightly and it is undisputed 
that he buried planks with upright spikes in the two roads leading 
into the fields for the purpose of preventing theft by use of trucks or 
other vehicles. 

Complainant testified that he did not remove any melons, or have 
any knowledge of melons being stolen or removed from the fields. 
Two other deposition witnesses, George Persley, complainant’s 
brother, and Jesse Smith, a neighbor residing between complainant’s 
East and West fields, testified they saw no evidence of melons having 
been removed from the West field (complainant’s large field) prior to 
their being picked by respondents on May 24, 1947. Both of these 
witnesses also testified that many of the melons were affected by an- 
thracnose and blight as they reached maturity. Respondents’ wit- 
nesses denied that the melons were affected by any disease. 

There is no evidence that complainant unlawfully took any of the 
melons, and the evidence is insufficient to establish that complainant 
was negligent in failing to prevent removal by others. The mere fact 
that some of the melons were unlawfully taken from the fields, if they 
were so taken, does not establish that complainant took them or neg- 
ligently allowed them to be taken by others. As watchman he was 
not a guarantor against theft. It is, therefore, concluded that re- 
spondent had no right to refuse to go on with the contract and has 
shown no basis for a claim against complainant for loss of melons. 

After respondent’s refusal to continue performance of the contract 
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of sale, complainant harvested and sold the crop as it ripened. The 
sales were as follows: June 9, 1947, 1,102 melons for $400; June 19, 
1947, 1,220 meolns for $375; and truck sales of an undisclosed number 
of melons for $30.15, a total of $805.15. Complainant states the cost 
of picking and hauling these melons was $105 and he expended $3 in 
using his truck. This amount appears to be reasonable and is allowed. 
Complainant also requests $108 for the value of his time spent in 
inarketing the crop, computed as 18 days at $6 each. This amount does 
not appear to be justified and, therefore, is not allowed. The gross 
proceeds received by complainant, including $300 paid by respondent 
Florio, amounted to $1,105.15. Deducting expenses of $108 leaves 
total net proceeds of $997.15. Complainant was damaged as a result of 
the failure of respondent to take delivery under the contract in the 
amount of the difference between the contract price of $2,550 and net 
proceeds of $997.15 or $1,552.85. 

The evidence establishes that respondent Florio contracted to pur- 
chase the melons in his own name and that respondent Pepe was his 
undisclosed principal. Both of these respondents are liable for com- 
plainant’s damages. Complainant is entitled to an award of repara- 
tion against both the principal and the agent, although a full recovery 
from one will bar any recovery from the other. Denunzio Fruit Co. 
v. Associated Fruit Distributors and Red Lion Packing Co., 79 F. 
Supp. 117 (S. D. Cal. 1948). 

Respondent Ornstein acted in this transaction as an employee of 
Pepe only. For this reason, the complaint as to this respondent should 
be dismissed. ' 

It is concluded that the failure of respondents Ernest Pepe and 
Peter Michael Florio to take delivery of the watermelons under the 
contract was in violation of section 2 of the act. As previously stated, 
complainant’s damages amount to $1,552.85. Complainant should be 
awarded reparation in the amount of $1,552.85, with interest, against 
these two respondents and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondents Ernest 
Pepe and Peter Michael Florio shall pay to the complainant, as 
reparation, $1,552.85, plus interest thereon at 5 percent per annum from 
May 26, 1947, until paid. 

The complaint as to respondent Morris Ornstein is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Crown-Crest Frorr Corp. v. At Kaiser & Bros., INc. anp/or Ben 
Aaron AND/oR Ben Aaron, Inc. PACA Doc. No. 4995. Decided 
March 17, 1950. 


Loss Sustained on Resale of Commodity—Damages 


Where a carload of grapes was shipped by complainant-seller pursuant to a con- 
tract entered into by respondent A acting as agent for respondent B, and 
respondent A misinformed respondent B as to the correct terms of the con- 
tract, and, thereafter respondent B rejected the shipment as contrary to 
the correct terms of the contract, but respondent A assumed sole responsi- 
bility for the shipment, and with complainant’s assent and without notice 
to respondent B, respondent A undertook to resell the shipment and such 
resale resulted in a loss, it is held, that respondent B’s rejection of the 
grapes was in violation of the act, but since complainant and respondent A 
entered into a new contract for the resale of the grapes which absolved 
respondent B from further liability, reparation should be awarded against 
respondent A for the loss incurred on resale of the grapes.* 


Principal and Agent—Buyer Bound by Its Agent’s Misstatements 


Where parties are bound by the terms of the contract, any false and misleading 
statements made to buyer by its agent in negotiating the sale are no defense 
in an action by seller for the balance of the purchase price following resale 
after rejection.* 

. John W. Guerard, of Rowell and Guerard, of Fresno, California, for com- 
plainant. Messrs. Golbus & Golbus, of Chicago, Illinois, for respondent 
Al Kaiser & Bros., Inc., and Ben Aaron and Ben Aaron, Inc., of Watsonville, 
California, respondents pro se. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Informal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on October 8, 1947, and a formal complaint was 
filed March 10, 1948, in which it is alleged that complainant sold re- 
spondent a carload of seedless grapes on the basis “California ac- 
ceptance final” which respondent wrongfully rejected upon arrival 
at destination, causing complainant damages in the amount of 
$1,381.63. 

A copy of the report of investigation made by the Regulatory Divi- 
sion was served by registered mail on respondent Al Kaiser & Bros., 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Inc., on June 10, 1948, together with a copy of the formal complaint. 
Copies of the same documents were served on respondents Ben Aaron 
and Ben Aaron, Inc., by registered mail on June 15, 1948. A copy of 
the report of investigation was also served on complainant by reg- 
istered mail on June 14, 1948. 

Respondent Al Kaiser & Bros., Inc., filed an answer to the formal 
complaint on July 1, 1948, denying the terms of sale as alleged by 
complainant and alleging that the sale had in fact been made on a 
guaranteed U. S. No. 1 on arrival Kansas City basis. Kaiser alleged 
further that the shipment was inspected upon arrival at Kansas City 
and failed to meet the grade requirements of the contract and was 
therefore rejected to the shipper. 

Respondents Ben Aaron, Inc., and Ben Aaron filed a joint letter 
on July 21, 1948, demanding an oral hearing, which was received in 
lieu of answer. 

An oral hearing was held at Chicago, Illinois, on March 31, 1949, 
at which Mr. Thomas F. Wilson, general manager of complainant 
corporation, appeared and testified on behalf of complainant. Re- 
spondent Al Kaiser & Bros., Inc., was represented by counsel and Al 
Kaiser testified as a witness. Respondents Ben Aaron, Inc., and Ben 
Aaron were not represented at the hearing, but the deposition of Ben 
Aaron was subsequently received on their behalf. 


FINDINGS OF FACT 


1. Complainant, Crown-Crest Fruit Corp., is a corporation whose 
address is P. O. Box 212, Sanger, California. 

2. Respondent Al Kaiser & Bros., Inc., is a corporation whose ad- 
dress is 216 South Water Market, Chicago, Illinois. Respondent Ben 
Aaron, Inc., is a corporation whose address is Fresno, California. 
Respondent Ben Aaron is an individual, also of Fresno, California. 
At the time of the transaction herein involved, respondent Al Kaiser 
& Bros., Inc., and Ben Aaron, Inc., were licensed under the act. Re- 
spondent Ben Aaron was not licensed as an individual. 

3. On or about August 11, 1947, in the course of interstate com- 
merce, Ben Aaron, acting as agent for Al Kaiser & Bros., Inc., pur- 
chased 1,100 lugs of U. S. No. 1 Table grade Thompson Seedless 
Grapes for $1.45 per lug, plus $25 precooling charge, or a total pur- 
chase price of $1,620, on the basis of “California acceptance final.” At 
the time of the transaction, a written memorandum of sale containing 
all of the aforementioned terms of sale was signed by Ben Aaron as 
authorized agent for Al Kaiser & Bros., Inc. 

4, The shipment was officially inspected at shipping point on August 
11, 1947, and certified as U. S. No. 1 Table grade. 

883127—50 —8 
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5. On or about August 11, 1947, complainant billed 1,100 lugs of 
U. S. No. 1 Table grade Thompson Seedless Grapes, contained in car 
ART 24136, to Al Kaiser & Bros. at Kansas City, Missouri. On 
August 13, 1947, Al Kaiser & Bros., Inc., sold the shipment to the E. E. 
Fadler Co. at Kansas City, Missouri, on the terms “U. S. No. 1 on 
Arrival Kansas City guaranteed,” and ordered the car diverted to this 
purchaser. 

6. Upon arrival of the shipment at Kansas City, Missouri, on Au- 
gust 18, 1947, the E. E. Fadler Company obtained a Federal inspection 
of the grapes which showed 2 percent shattering, 2 to 20 percent, 
averaging approximately 5 percent raisining, and averaging one-half 
of 1 percent decay. The inspection was restricted to the two upper 
layers of the shipment. The grade of the grapes was certified as 
follows : “Now fails to grade U. S. No. 1 Table only account raisining.” 
The E. E. Fadler Company notified Al Kaiser & Bros., Inc., that the 
car was rejected for failure to meet the grade guarantee. Al Kaiser 
& Bros., Inc., instructed the E. E. Fadler Company to divert the car 
to Al Kaiser & Bros., Inc., at Chicago, Illinois. 

7. On August 21, 1947, Al Kaiser & Bros., Inc., ordered the car, 
which was then at Chicago, Illinois, reconsigned to complainant, and 
notified complainant that the shipment was rejected and the draft 
thereon refused due to the failure of the grapes to meet the grade re- 
quirements of the contract at Kansas City. 

8. At Ben Aaron’s request, complainant diverted the car to the Steel 
City Fruit Company, Pittsburgh, Pennsylvania, for sale on consign- 
ment for the account of Ben Aaron, Inc. A check for the net pro- 
ceeds, in the amount of $238.37, was forwarded to Ben Aaron, Inc., 
which, in turn, endorsed it to complainant. 

9. Formal complaint was filed on March 10, 1948, which was within 
9 months after the accrual of the cause of action. 


CONCLUSIONS 


It is the contention of the respondents that complainant guaranteed 
the shipment to be U. S. No. 1 grade on arrival at Kansas City, 
Missouri, and since it failed to meet this grade, they were privileged 
to reject the shipment and are free from liability on the contract. 
However, the written memorandum of the contract, signed by Ben 
Aaron as agent for Al Kaiser & Bros. on August 11, 1947, not only 
did not contain the alleged guarantee, but specified the terms of sale 
to be “f. o. b. Sanger California Acceptance Final.” The respondents 
are bound by the terms of the written memorandum, despite the testi- 
mony of Ben Aaron that he considered his signing thereof a mere 
formality. 
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Witness Thomas F. Wilson testified that several days after the sale 
was consummated, Aaron came to him and said that he was having 
some trouble with Kaiser on the grape deal, and requested Wilson to 
write or wire Kaiser that any carload then enroute had been purchased 
on a guaranteed U.S. No. 1 on arrival basis. Wilson testified that he 
refused to comply with this request, but stated that he would stand 
behind complainant’s general policy of protecting the purchaser in 
any case where the shipping point inspection is reversed as to grade 
by an appeal inspection at destination. This general guarantee cannot 
be said to be an oral modification of the written contract in this case. 
Moreover, there was no reversal of the shipping point inspection on 
this carload, and thus the guarantee is without significance. 

Respondent Al Kaiser & Bros., Inc., was not knowingly responsible 
for the breach of contract in this case. Kaiser’s action throughout 
appears to have been induced by false and erroneous information fur- 
nished by its agent, Aaron. After Aaron had purchased the grapes on 
a California Acceptance Final basis, he wired Kaiser that he had pur- 
chased them on a guaranteed U. S. No. 1 on arrival Kansas City basis. 
With this information in hand, Kaiser resold the shipment to the E. E. 
Fadler Company and guaranteed the grapes to grade U. S. No. 1 on 
arrival at Kansas City. The shipment failed to meet the grade at 
Kansas City and Fadler rejected it. Kaiser then talked with Aaron 
by telephone and Aaron instructed Kaiser to have Fadler divert the 
car to Kaiser at Chicago to be sold on consignment for complainant’s 
account. Here again Aaron misinformed his principal, Kaiser, by 
advising him that complainant was willing to have the car disposed 
of in this manner. After the car arrived at Chicago, Kaiser, still 
unaware of the actual terms of sale, reconsigned the shipment to com- 
plainant and notified complainant that it was rejected for failure to 
meet the grade requirements of the contract at Kansas City. Kaiser 
had nothing to do with the subsequent diversion and disposition of the 
shipment. 

Despite Kaiser’s innocent position in the transaction, it is, nonethe- 
less, responsible for the acts of its agent while acting within the scope 
of his authority. Thus it is bound by Aaron’s purchase of the shipment 
on the basis of “California Acceptance Final” even though Aaron 
reported that the purchase had been made on different terms. How- 
ever, Kaiser is not bound by Aaron’s subsequent acts which were 
beyond the scope of his authority, as will be subsequently discussed. 

Ben Aaron is admitted by Kaiser to have been its agent to purchase 
grapes. Aaron had purchased a number of shipments of grapes from 
complainant prior to the one involved in this proceeding for Kaiser’s 
account, all of which were accepted and paid for by Kaiser. At no 
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time, however, did Kaiser advise complainant, or give complainant 
reason to believe that Aaron’s agency extended beyond the power to 
purchase. The form of contract memorandum customarily executed 
by Aaron and complainant indicates Aaron had authority to “pur- 
chase” from complainant for Kaiser’s account. Aaron had no author- 
ity, either actual or apparent, to dispose of shipments which Kaiser 
had rejected. Thus Aaron's further action in disposing of the ship- 
ment was not binding on Kaiser and Kaiser is not responsible for any 
loss sustained as a result thereof. 

When Kaiser notified complainant that the shipment was rejected 
and the draft refused, complainant went to Aaron to discuss the further 
disposition of the grapes. No demand was made on Kaiser at that 
time either to accept the produce, or to pay the purchase price. Aaron 
requested complainant to order the car sent to the Steel City Fruit 
Company at Pittsburgh, Pennsylvania, to be sold for the account of 
Ben Aaron, Inc. This was done without the knowledge or consent of 
Kaiser, nor did complainant make any effort to advise Kaiser thereof. 
As previously stated, it appears that Kaiser’s rejection of the ship- 
ment resulted from having been misinformed by its agent, Aaron, as 
to the true terms of the contract. After rejection, Aaron assumed 
full responsibility for the disposition of the car, not as agent for 
Kaiser, but solely for the account of Ben Aaron, Inc. Moreover, 
complainant assented to the assumption of responsibility by Ben 
Aaron, Inc., by shipping the grapes to Pittsburgh for sale for the 
account of Ben Aaron, Inc., at Ben Aaron’s request, and by making no 
effort to obtain compliance with the contract from Kaiser. It is con- 
cluded that a new agreement was entered into between complainant 
and Aaron whereunder complainant accepted the sole responsibility 
of Ben Aaron, Inc., for the breach of the original contract. It follows 
that Kaiser is absolved from any liability for its breach of contract 
and the complaint should be dismissed as to respondent Kaiser. 

According to the testimony presented by the respondents, this ship- 
ment was purchased by Aaron, not solely as agent for Kaiser, but for 
the joint account of Kaiser and Ben Aaron, Inc. Thus, Ben Aaron, 
Inc., was a co-purchaser of the shipment and as such was responsible 
for the payment of the purchase price. As pointed out above, by 
subsequent agreement between Aaron and complainant, sole respon- 
sibility for the transaction was assumed by Ben Aaron, Inc. More- 
over, by ordering complainant to divert the car from Chicago to 
Pittsburgh for sale for the account of Ben Aaron, Inc., said respond- 
ent assumed control over the disposition of the shipment, and cannot 
be heard to complain of the adequacy of the price obtained on the 
resale thereof. 
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It is concluded that the failure of respondent Ben Aaron, Inc., to 
pay the full purchase price for the shipment of grapes here involved 
was a violation of section 2 of the act. Respondent Ben Aaron, Inc., 
should be ordered to pay complainant reparation in the amount of 
the contract: price of $1,620 less the sum of $238.37, heretofore paid 
complainant, plus interest. It is further concluded that the com- 
plaint against Ben Aaron individually should be dismissed because in 
his dealings he was acting not for his individual account but as an 
officer of respondent Ben Aaron, Inc. The facts and circumstances 
should be published. 


ORDER 


Within 30 days from the date of the issuance of this order, respond- 
ent Ben Aaron, Inc., shall pay to complainant the sum of $1,381.63, 
with interest thereon at 5 percent per annum from September 1, 1947, 
until paid. 

The complaint with respect to respondents Al Kaiser & Bros., Inc., 
and Ben Aaron is hereby dismissed. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2397) 


Fiormwa Puanters, Inc. v. GARNER Propuce Company. PACA Doc. 
No. 5282. Decided March 17, 1950. 


Failure To Pay Purchase Price—Default 


Where complaint alleged that respondent failed to pay the purchase prices for 
three truckloads of cabbage and where respondent failed to file an answer to 
the complaint, it is held, that failure to file an answer constitutes a waiver 
of hearing and an admission of the facts alleged in the complaint, and 
respondent’s failure to pay the purchase price is in violation of the act, and 
complainant should be awarded reparation in the amount due with interest.* 


Mr. G. Eugene Ivey, of Atlanta, Georgia, and Mr. Julian C. Calhoun, of Palatka, 
Florida, for complainant. Mr. H. D. Mulville, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Informal complaint was filed July 18, 1949, and a formal complaint 
was filed November 30, 1949, alleging that during December 1948, 


*Reference to other points involved in this case will be found in Index-Digest and 
subject-Index in this issue of Agriculture Decisions.—Ed. 
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and January 1949, complainant sold and delivered to respondent 
three truckloads of cabbage for a total purchase price of $1,100.65, 
but that respondent has failed to pay any part of the purchase price. 
A copy of the report of investigation made by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, was served on complainant’s coun- 
sel February 16,1950. A copy of the formal complaint and a copy of 
the report of investigation were served on respondent February 15, 
1950. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute an admission of the facts 
‘alleged in the complaint and a waiver of oral hearing. Respondent 
has failed to file an answer and this proceeding is disposed of on the 
basis of such default. 


FINDINGS OF FACT 


1. Complainant, Florida Planters, Inc., is a corporation whose post 
office address is Hastings, Florida. 

2. Respondent, William Allen Garner, is an individual, trading as 
Garner Produce Company, whose post office address is 1050 Murphy 
S. W., Atlanta, Georgia. At the time of the transactions involved in 
this proceeding, respondent was not licensed but was subject to license 
under the act. Respondent previously had a license which terminated 
May 28, 1948. 

3. On or about December 27, 1948, complainant sold to respondent 
543 50-pound mesh printed bags of U. S. No. 1 green cabbage at 60 
cents per bag, f. 0. b., or a total purchase price of $325.80. 

4. On or about December 29, 1948, complainant sold to respondent 
593 50-pound mesh printed bags of U. S. No. 1 green cabbage at 60 
cents per bag, f. o. b., or a total purchase price of $355.80. 

5. On or about January 6, 1949, complainant sold to respondent 493 
50-pound mesh printed bags of approximately 85% U.S. No. 1 green 
cabbage at 85 cents per bag, f. o. b., or a total purchase price of $419.05. 

6. Complainant delivered and respondent accepted delivery of three 
lots of cabbage which met contract requirements. Respondent trans- 
ported the cabbage in interstate commerce from Hastings, Florida, to 
Atlanta, Georgia. Respondent has made no payment to complainant 
on account of these transactions, and owes complainant $1,100.65. 

7. Informal complaint was filed July 18, 1949, which was within nine 
months after the causes of action accrued. 





9 A. D, 


ndent 
00.65, 
price, 
Divi- 
coun- 
py of 
y 15, 


ed in 
> and 
fail- 
facts 
dent 
1 the 


post 


g as 
phy 
d in 
2nse 
ited 


lent 
, 60 


ent 
60 


193 


PACA DOC. NO. 4923 387 
CONCLUSIONS 


Failure of the respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that the complainant sold three lots of 
cabbage to respondent for a total purchase price of $1,100.65; that 
complainant delivered and respondent accepted delivery of cabbage 
which complied with the terms of the contracts; and that respondent 
has not paid the total purchase price of $1,100.65, or any part thereof. 
Respondent’s failure to pay the contract prices for the three lots of 
cabbage is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,100.65, with interest and 
the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,100.65, with interest thereon at the 
rate of 5 percent per annum from February 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2398) 


PACA Doce. No. 4923* Decided March 20, 1950. 
Stay Order—Extension of Time To File Petition for Reconsideration 


Where complainant’s counsel requested an extension of time to file a petition for 
reconsideration, and an extension has been granted, the order issued in the 
proceeding is stayed pending issuance of another order. 


Messrs. Gallup & Hadley, of Boston, Massachusetts, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


On February 24, 1950, an order was issued dismissing the complaint 
in this proceeding. By letter dated March 2, 1950, complainant’s 
counsel filed what is construed as a request for an extension of time 
in which to file a petition for reconsideration and an extension of time 
has been granted. The order of February 24, 1950, is hereby stayed, 
pending the issuance of another order in this proceeding. 

Copies hereof shall be served upon the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(No. 2399) 


Louis L. Jaco, Inc. v. SHowker Bros., Inc. PACA Doc. No. 5284, 
Decided March 22, 1950. 


Failure To Pay Balance of Purchase Price—Default 


Where complainant alleged respondent failed to pay the full purchase price for a 
truckload of oranges and grapefruit, and where respondent failed to file an 
answer, held, respondent’s failure to file an answer constitutes an admission 
of the allegations in the complaint and a waiver of oral hearing, and 
respondent’s failure to pay the full purchase price is a violation of the act 
for which complainant should be awarded reparation.* 

Louis L. Jacob, Inc., of Orlando, Florida, complainant pro se. Mr. E. D. Mut 
ville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Formal complaint was filed January 25, 1950, alleging that complain- 
ant sold a truckload of oranges and grapefruit to respondent on or 
about October 15, 1949, for a total purchase price of $1,500, and that 
respondent paid $750 but has failed to pay the balance of $750. A 
copy of the report of investigation made by the Fruit and Vegetable 
Branch, was served upon complainant on February 4, 1950. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on February 3, 1950. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged in 
the complaint and a waiver of oral hearing. Respondent has failed to 
file an answer and this proceeding is disposed of on the basis of such 


default. 
FINDINGS OF FACT 


1. Complainant, Louis L. Jacob, Inc., is a corporation whose address 
is 1251 Atlanta Avenue, Orlando, Florida. 

2. Respondent, Showker Bros., Inc., is a corporation whose address 
is 31 Gray Street, Harrisonburg, Virginia. At the time of the trans- 
action complained of herein, respondent was licensed under the act. 

3. On or about October 15, 1949, complainant contracted to sell to 
respondent 275 boxes of grade U. S. No. 1 oranges for $1,050 and 150 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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boxes of grade U. S. No. 1 Duncan grapefruit for $450. The total 
purchase price was $1,500, f. 0. b. Orlando, Florida. 

4. On October 25, 1949, complainant shipped oranges and grapefruit 
which met the contract specifications, in interstate commerce, from 
Orlando, Florida, to respondent at Harrisonburg, Virginia. 

5. Respondent accepted delivery of the oranges and grapefruit and 
paid complainant $750, but has not paid the balance of $750 or any 
part thereof. 

6. Formal complaint was filed January 25, 1950, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint con- 

stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing as provided for in the rules of practice (7 CFR 47.8 
(c)). 
The record in this proceeding indicates that respondent has never 
questioned the validity of complainant’s claim. It appears that 
shortly after arrival of the shipment, respondent sent to complainant 
a check in the amount of $1,500 in full payment of the purchase price. 
However, this check was returned unpaid because of insufficient funds. 
On January 7, 1950, respondent sent to complainant a Western Union 
money order for $750, as part payment. Respondent’s failure to pay 
the balance of the purchase price is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $750, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $750, with interest thereon at the rate 
of 5 percent per annum from November 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2400) 
Torvig SeaLanver Fruit, Inc. v. L. D. Rosrnson Company. PACA 
Doc. No. 5285. Decided March 22, 1950. 
Failure To Pay Purchase Price—Default 


Where complainant alleged that respondent failed to pay the. agreed. purchase 
prices for two shipments of apples, and where respondent failed to file an 
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answer, held, failure to file an answer constitutes an admission of the 
allegations in the complaint and a waiver of oral hearing, and respondent's 
failure to pay the balance of the purchase price is a violation of the act for 
which complainant should be awarded reparation.* 


Torvig Sealander Fruit, Inc., of Yakima, Washington, complainant pro se. Mr, 
E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Informal complaint by letter was received December 5, 1949. Formal 
complaint was filed January 17, 1950, alleging that during March 
1949, complainant sold two shipments of apples to respondent for a 
total purchase price of $6,088.75 and that respondent paid $1,000, 
leaving an unpaid balance of $5,088.75. A copy of the report of 
investigation made by the Fruit and Vegetable Branch was served on 
complainant February 7, 1950. On the same date, copies of the report 
of investigation and the formal complaint were served on respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged 
in the complaint and a waiver of oral hearing. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of such 
default. 

FINDINGS OF FACT 


1. Complainant, Torvig Sealander Fruit, Inc., is a corporation 
whose post office address is 616 South First Street, Yakima, Wash- 
ington. 

2. Respondent, L. D. Robinson Company, is a partnership composed 
of Leroy D. Robinson, and Joseph J. Crosetti, whose address is 510 
Battery Street, San Francisco, California. At the time of the trans- 
action complained of herein, respondent was licensed under the act. 

3. On or about March 8, 1949, complainant sold to respondent 400 
boxes of Red Delicious Combination Extra Fancy and Fancy apples, 
138 size and larger, and 25 boxes of place packed Red Delicious Extra 
Fancy apples, generally 138 size and larger, at the agreed price of 
$5.35 per box, delivered at Oakland, California, or for a total sales 
price of $2,273.75. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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4, On or about March 9, 1949, complainant shipped, in interstate 
commerce, from Yakima, Washington, to respondent at Oakland, 
California, 425 boxes of apples which conformed with the terms of 
the contract of March 8, 1949, as to grade, quality, kind and size. 

5. On or about March 14, 1949, complainant sold to respondent 500 
boxes of Combination Extra Fancy and Fancy Red Delicious apples, 
138 size and larger, and 200 boxes of place packed Combination Extra 
Fancy and Fancy Red Delicious apples, generally 138 size and larger, 
at the agreed price of $5.45 per box, delivered at Oakland or San 
Francisco, California, or an equivalent distance, or for a total sales 
price of $3,815. 

6. On or about March 15, 1949, the complainant shipped, in inter- 
state commerce, from Yakima, Washington, to respondent at San 
Francisco, California, 700 boxes of apples of the grade, kind, quality, 
and size called for in the contract of March 14, 1949. 

7. Upon arrival of the two shipments of apples at destination, re- 
spondent accepted them as being in compliance with the terms of the 
contracts but has paid the complainant only $1,000, leaving a balance 
due on the two contracts of $5,088.75. 

8. Informal complaint was received December 5, 1949, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided for in the rules of practice (7 
CFR 47.8 (c)). 

The facts thus admitted are that complainant sold two shipments of 
apples to respondent during March 1949 for a total purchase price of 
$6,088.75 ; that complainant delivered apples which complied with the 
terms of the contract; that respondent accepted delivery without com- 
plaint; and that respondent has paid only $1,000 to the complainant, 
leaving an unpaid balance of $5,088.75. The record indicates that re- 
spondent admits liability for the full amount claimed by complainant, 
and that the only reason for nonpayment has been financial difficulties 
on the part of respondent. Respondent’s failure to pay promptly the 
full amount for the two shipments of apples is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $5,088.75, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,088.75, with interest thereon at the 
rate of 5 percent per annum from April 1, 1949, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2401) 


Visconti Bros. v. ALFRED Scu1ano. PACA Doc. No. 5287. Decided 
March 22, 1950. 


Failure To Pay Purchase Price—Default 


Where complainant alleged that it sold grapes to respondent and that respondent 
did not pay the full purchase price, and where respondent failed to file an 
answer, held, failure to file an answer constitutes an admission of the 
allegations in the complaint and a waiver of oral hearing, and respondent’s 
failure to pay the full purchase price is a violation of the act for which 
complainant should be awarded reparation for the balance of the purchase 
price.* 

Visconti Bros., of Binghamton, New York, complainant pro se. Mr. E. 
Mulviile, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


D. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Informal complaint was received July 18, 1949. Formal complaint 
was filed January 9, 1950, alleging that complainant sold grapes to 
respondent for a purchase price of $1,470 in October 1948, and that 
respondent failed to pay the purchase price or any part thereof. A 
copy of the report of investigation, made by the Fruit and Vegetable 
Branch, was served on complainant February 9, 1950. On the same 
date, copies of the report of investigation and the formal complaint 
were served on respondent. 

At the time of service of the complaint, respondent was notified 
in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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alleged in the complaint and a waiver of oral hearing. Respondent 
has failed to file an answer and this proceeding is disposed of on the 


basis of such default. 










FINDINGS OF FACT 


1. Complainant, Visconti Bros., is a partnership composed of John 
Visconti and Dominick Visconti, whose post office address is 210 Henry 
Street, Binghamton, New York. 

2. Respondent, Alfred Schiano, is an individual, whose post office 
address is R. F. D. #1, Exeter Avenue and Buckley Road, Liverpool, 
New York. At the time of the transaction complained of herein, re- 
spondent was not licensed under the act but was subject to license. 
He subsequently filed application, paid the required fee and arrearage 
for 3 years, and license No. 122704 was issued to him on July 22, 1949. 

3. On or about October 19, 1948, in the course of interstate com- 
merce, complainant sold to respondent 700 boxes of Zinfandel grapes 
at $2.10 per box, f. o. b. Binghamton, New York. 

4. In accordance with the terms of the contract, grapes in car 
PFE 96779 which had been shipped in interstate commerce from Cali- 
fornia to complainant at Binghamton, New York, were delivered by 
complainant to respondent. 

5. Respondent accepted the grapes as conforming with the terms 
of the contract but has not paid complainant the purchase price of 
$1,470 or any part thereof. 

6. Informal complaint was received July 18, 1949, which was within 
nine months after the cause of action accrued. 























CONCLUSIONS 






Failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that complainant sold and delivered 
to respondent 700 boxes of Zinfandel grapes at $2.10 per box, f. o. b. 
Binghamton, New York, or for a total purchase price of $1,470; that 
respondent accepted the grapes as being in conformance with the 
terms of the contract; and that respondent has not paid the purchase 
price or any part thereof. The report of investigation shows that 
respondent admits his liability on the transaction complained of 
herein. Respondent’s failure to pay the agreed purchase price is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,470, with interest, and the facts should 
be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,470, with interest thereon at 
the rate of 5 percent per annum from November 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2402) 


AssocraTED Growers OF BROWNSVILLE v. L. D. Roprnson Company. 
PACA Doc. No. 5295. Decided March 27, 1950. 


Failure To Pay Purchase Price—Default 


Where complainant alleged that it sold 600 sacks of potatoes to respondent and 
respondent failed to pay the agreed purchase price, and where respondent 
failed to file an answer, held, respondent’s failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint and a waiver of oral 
hearing, and respondent’s failure to pay the agreed purchase price is in 
violation of section 2 of the act for which respondent is ordered to pay to 
complainant, as reparation, an amount equal to the purchase price, with 
interest.* 


Associated Growers of Brownsville, of Brownsville, Texas, complainant pro se. 
Mr. E. D. Mulwille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Informal complaint was received November 9, 1949. Formal com- 
plaint was filed January 17, 1950, alleging that complainant sold 600 
sacks of potatoes to respondent in April 1949 but that respondent 
failed to pay the purchase price in violation of section 2 of the act. 
Copies of the report of investigation made by the Regulatory Division 
of the Fruit and Vegetable Branch were served on complainant Febru- 
ary 18, 1950, and on respondent February 20, 1950. A copy of the 
formal complaint was also served on respondent on February 20, 1950. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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in the complaint and a waiver of oral hearing. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of 


such default. 
FINDINGS OF FACT 


1. Complainant, Associated Growers of Brownsville, is a corpora- 
tion whose address is P. O. Box 1151, Brownsville, Texas. 

2. Respondent, L. D. Robinson Company, is a partnership composed 
of Leroy D. Robinson and Joseph J. Crosetti, whose address is 510 
Battery Street, San Francisco, California. At the time of the trans- 
action complained of herein, respondent was licensed under the act. 

3. On or about April 13, 1949, complainant sold to respondent 300 
sacks of U. S. No. 1, 1%”’ potatoes at $2.35 per sack and 300 sacks 
of U. S. No. 1, Size B, potatoes at $1.75 per sack, f. o. b. Brownsville, 
Texas, or for a total sales price of $1,230. 

4. On or about April 13, 1949, 600 sacks of potatoes of the kind, 
grade, quality, and size specified in the contract were shipped in inter- 
state commerce from Brownsville, Texas, to respondent in San 
Francisco. 

5. Respondent accepted the potatoes but has not paid the purchase 
price or any part thereof. 

6. Informal complaint was received on November 9, 1949, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing as provided in the rules of practice (7 CFR 47.8(c) ). 

The facts thus admitted are that complainant sold 600 sacks of 
potatoes to respondent on or about April 13, 1949, for a purchase 
price of $1,230; that potatoes meeting contract requirements were 
shipped in interstate commerce to respondent; that respondent ac- 
cepted the potatoes as conforming with the terms of the contract; and 
that respondent has not paid the purchase price of $1,230, or any 
part thereof. 

It appears from information contained in the record in this pro- 
ceeding that respondent acknowledges the debt and that respondent 
gave complainant a check dated December 29, 1949, for $400, but that 
the check was returned unpaid as the bank account was previously 
closed. 

Respondent’s failure to pay the purchase price of $1,230, is in vio- 
lation of section 2 of the act. Complainant should be awarded repar- 
ation in the amount of $1,230, with interest, and the facts should be 
published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,230, with interest thereon at the rate 
of 5 percent per annum from May 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published, 

Copies hereof shall be served upon the parties. 


(No. 2403) 


Ernest E. Fapter Company v. ORLANDO Propuct CompaNy. PACA 
Doo. No. 5296. Decided March 27, 1950. 


Failure To Pay Balance of Purchase Price—Default 


Where complainant alleged that it sold a carload of tomatoes to respondent and 
respondent failed to pay the full purchase price, and where respondent failed 
to file an answer, held, respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral hear- 
ing, and respondent’s failure to pay the balance of the purchase price is in 
violation of the act for which complainant is entitled to an award of repara- 


tion in the amount of the purchase price.* 
Mr. Warren 8S. Earhart, of Kansas City, Missouri, for complainant, Mr. H. D. 
MuWille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seg.). 
Formal complaint was filed December 16, 1949, alleging that com- 
plainant sold to respondent a carload of Mexican tomatoes for 
$1,912.50, less freight charges of $671.01, or a net sales price of 
$1,241.49, only $100 of which has been paid by respondent, leaving 
a balance due of $1,141.49. An investigation was made by the Regu- 
latory Division of the Fruit and Vegetable Branch and a copy of 
the report of its investigation was served upon complainant’s attor- 
ney on February 16, 1950. On the same date, copies of the report 
of investigation and the formal complaint were served upon 
respondent, 

At the time of service of the complaint, respondent was notified 
in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47,8 (c) of the rules of practice, 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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failure to file an answer would constitute an admission of the facts 
alleged in the complaint and a waiver of oral hearing. Respondent 
has failed to file an answer and this proceeding is disposed of on 
the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Ernest E. Fadler Company, is a corporation whose 
post office address is Produce Exchange Building, Kansas City 6, 
Missouri. 

2. Respondent is an individual, Carlo Orlando, trading as Orlando 
Produce Company, whose post office address is 510 Harrison, Kansas 
City, Missouri. At the time of the transaction complained of herein, 
respondent was licensed under the act. 

3. On or about April 25, 1949, complainant sold to respondent the 
765 lugs of Mexican tomatoes contained in car PFE 43508, then on 
track at Kansas City, Missouri, after inspection of the tomatoes by 
respondent. The agreed price was $2.50 per lug, delivered at Kansas 
City, or $1,912.50 for the carload, less freight of $671.01, or a net price 
to complainant of $1,241.49. 

4. The purchase and sale transaction here involved was one in the 
course of interstate or foreign commerce, car PFE 43508 having been 
shipped from Culiacan, Sinaloa, Mexico, on April 16, 1949, crossing 
at Nogales, Arizona, on April 19, 1949, and arriving at Kansas City 
on or about April 25, 1949. At the time of sale the tomatoes were in 
the original lugs, loaded as originally shipped. 

5. Complainant delivered the carload of tomatoes to respondent on 
the day of sale by delivering to the carrier a diversion order. Re- 
spondent accepted delivery of the tomatoes pursuant to the contract 
and unloaded them from the car. 

6. On June 1, 1949, respondent paid complainant $100 on the pur- 
chase price, but has paid no part of the balance of $1,141.49 due 
complainant. 

7. Formal complaint was filed December 16, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that complainant sold to respondent, 
after inspection by respondent, 765 lugs of Mexican tomatoes for a 


883127—50——-9 
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net sales price of $1,241.49 ; that the transaction was in interstate com. 
merce; that the tomatoes were delivered to and accepted by respond- 
ent; and that respondent paid complainant only $100, leaving 4 
balance due of $1,141.49, no part of which has been paid. Respond. 
ent’s failure to pay the agreed purchase price is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,141.49, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall pay 


to complainant, as reparation, $1,141.49, with interest thereon at the 


rate of 5 percent per annum from May 1, 1949, until paid. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2404) 


LircHarp, ScHULTHEIS & JOHNSON, INc. v. GiLMoRE Propuce. PACA 
Doc. No. 5288. Decided March 27, 1950. 


Failure To Pay Balance of Purchase Price—Default 


Where complaint alleged that respondent failed to pay complainant the balance 
of the purchase price for potatoes sold to respondent, and where respondent 
did not file an answer, held, respondent’s failure to file an answer consti- 
tutes an admission of the allegations in the complaint, and a waiver of oral 
hearing, and complainant is entitled to an award of reparation in the 
amount set forth in the complaint.* 

Litchard, Schultheis & Johnson, Inc., of Wellsville, New York, complainant pro sé, 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq). 
Formal complaint was filed January 25, 1950, alleging failure on the 


part of respondent to pay the full purchase price for a truckload of f 


potatoes sold by complainant to respondent in June 1949. The Regu- 
latory Division of the Fruit and Vegetable Branch made an investi- 


gation and a copy of its report thereon was served on complainant 
February 13, 1950. On February 14, 1950, copies of the report of ; 


investigation and the formal complaint were served on respondent. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute an admission of the facts alleged 
in the complaint and a waiver of oral hearing. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of such 


default. 
FINDINGS OF FACT 

1, Complainant, Litchard, Schultheis & Johnson, Inc., is a corpora- 
tion whose address is 56 North Main Street, Wellsville, New York. 

2. Respondent, Harold L. Gilmore, is an individual, trading as Gil- 
more Produce, whose address is 512 Chestnut Street, Johnstown, Penn- 
sylvania. At the time of the transaction complained of herein, re- 
spondent was licensed under the act. 

8. On or about June 7, 1949, complainant sold to respondent 300 
bags of U.S. No. 1, Size A, potatoes at $3.50 per bag delivered. 

4, On or about June 7, 1949, complainant shipped by truck, in inter- 
state commerce, from Gregory, North Carolina, to respondent at 
Johnstown, Pennsylvania, 300 bags of potatoes which conformed with 
the terms of the contract as to grade, quality, kind and size. 

5. Respondent accepted the potatoes in compliance with the contract 
and paid complainant $525, leaving a balance due of $525, no part of 
which has been paid. 

6. Formal complaint was filed January 25, 1950, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided for in the rules of practice (7 
CFR 47.8 (c)). 

The facts thus admitted are that complainant sold 300 bags of U. S. 
No. 1, Size A, potatoes to respondent for a total purchase price of 
$1,050; that complainant shipped potatoes which met contract re- 
quirements; that respondent accepted the potatoes; and that re- 
spondent has paid complainant $525, leaving an unpaid balance 
of $525. The report of investigation shows that respondent 
forwarded a check to complainant for the full amount of the pur- 
chase price in August 1949, but stopped payment thereon without 
giving any reason. In a letter to the Fruit and Vegetable Branch 
dated December 2, 1949, respondent agreed to pay the balance due 
by January 31, 1950, but no payment has been made. Respondent’s 
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failure to pay the full purchase price is in violation of section 9 
of the act. Complainant should be awarded reparation in the amount 
of $525, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation $525, with interest thereon at the rate 
of 5 per cent per annum from July 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published, 

Copies hereof shall be served upon the parties. 


(No. 2405) 


Grorce Covert v. NationaAL Propuce Company. PACA Doc. Na 
4794. Decided March 28, 1950. 


Dismissal of Petition for Reconsideration 


Where the presiding officer properly excluded testimony concerning sales made 
by the shipper of onions sold as “Jumbos” at destination markets, the 
evidence supported the conclusion that the term “Jumbo” was used by the F 
parties to mean onions 3 inches and larger in diameter and showed the per- 
centage of undersized onions delivered exceeded the permissible tolerance, f 
held, that respondent’s petition for reconsideration should be dismissed on E 
the ground that the evidence supports the prior order of May 4, 1949.* ; 

Messrs. Chadeayne & Wilkinson, of Tracy, California, and Mr. John J. Toohey, 
of Chicago, Illinois, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
Complainant sought reparation in the amount of $2,419.65, represent- 
ing damages which he alleged he suffered by reason of respondent’s 
rejection without reasonable cause of three carloads of onions. In 
answer to the complaint, respondent alleged that the first of the three 
cars shipped by complainant was not in suitable shipping condition, 
and that the onions contained in the two remaining cars did not meet 
contract requirements as to kind, size, and quality. On May 4, 1949," 
an order was entered in the proceeding in which it was concluded 
that respondent had failed to prove that the onions in the first car 
(FGEX 34761) were not in suitable condition at the time of shipment, 
and that complainant had failed to prove that the onions in the two § 
remaining cars (FGEX 16222 and PFE 43104) were “Jumbo” onions 

*Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
**8 A. D. 557. 
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as contracted for. Respondent was ordered to pay complainant, as 
reparation, $924.61, plus interest. 

The order of May 4, 1949, was served upon complainant on May 10, 
1949. On May 18, 1949, which was within the time provided by the 
rules of practice, complainant filed a petition for reconsideration of 
that part of our order wherein it was concluded that complainant 
failed to sustain the burden of proving that the onions contained in 
cars FGEX 16222 and PFE 43104 met contract specifications. 

Complainant alleges that it was error for the presiding officer to 
exclude testimony concerning sales made by complainant of onions 
as “Jumbos” on the Chicago and other markets. In a letter addressed 
to the Department on July 28, 1949, supplementing the petition, com- 
plainant’s attorney called attention to the decision in C. & S. Produce 
Company v. L. N. Coxe, 8 A. D. 615, decided May 31, 1949, contending 
that our decision of May 4, 1949, in the present proceeding, insofar 
as it relates to the action of the presiding officer in refusing to hear 
the evidence in question, is inconsistent with the Cowe decision. We 
think there is no such inconsistency. The part of the Cowe decision 
referred to involved the size of U. S. No. 1 Bell peppers agreed to be 
sold. The grade standards provided that U. S. No. 1 sweet peppers 
should be of a certain diameter unless otherwise specified. Relative 
to the disputed question of the size of the peppers agreed to be sold, 
evidence was admitted to show the size of other peppers sold in the 
seller’s district, together with evidence relative to other sales made 
by the shipper from the same marketing area. In the instant case, 
testimony was admitted concerning the meaning of the term “Jumbo” 
in the Stockton, California, area. However, the presiding officer was 
correct in stating that the probative value of the evidence sought to 
be introduced by complainant relative to sales at destination and at 
other markets was very dubious, and in excluding such evidence. We 
have previously held that where there is a question as to the meaning 
of descriptive words used in a contract of sale, the interpretation 
should be governed by the general understanding of the term at 
shipping point and not where the purchaser is in business. Z'’homas 
Morris Produce Company, Ine. v. Pittsburgh Tomato Company, 
S. 123, decided July 22, 1932. See also Richardson & Co. v. Cornforth, 
CCA 7th (1902) 118 F. 325. 

Complainant alleges error in our conclusion that the term “Jumbo,” 
as used to describe the size of Yellow Spanish Onions, was understood 
to mean onions 3 inches in diameter or larger, with some tolerance for 
undersized onions. We think the evidence clearly establishes that 
the parties understood the size requirement of the contract to be as 
we stated it. 
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In our order of May 4, 1949, it was concluded that the onions de- 
livered in cars FGEX 16222 and PFE 43104 were not “Jumbo” size 
onions. According to Mr. Covert’s own testimony, “Jumbo” onions 
are required to be mostly 3 inches in diameter or larger. Portions 
were quoted from the shipping point inspection certificates covering 
the two shipments in question to show that the onions delivered were 
“mostly 234 to 314 [or 334] inches in diameter.” 

Counsel for complainant points out that our conclusion that the 
onions delivered in cars FGEX 16222 and PFE 43104 were not 
“Jumbo” onions was based entirely on shipping point inspection cer- 
tificates. Counsel states that our conclusion “completely ignores the 
appeal inspection at the point of arrival which shows that the onions 
were from 234 inches to 41% inches in size with an average of 89 and 
90 percent in cars PFE 43104 and FGEX 16222, respectively, over 3 
inches in diameter.” In this connection it should be noted that copies 
of the inspection certificates referred to were not attached as exhibits 
to the pleadings of either party, were not offered in evidence at the 
hearing, and were not referred to in the briefs of either party. They 
were, it is true, referred to incidentally in correspondence included 
in the report of investigation. We take official notice of these inspec- 
tion certificates, which show that from 2 to 17 percent, average ap- 
proximately 10 percent, of the onions in car FGEX 16222 were under 
3 inches in diameter, and that from 6 to 14 percent, average 11 per- 
cent, of the onions in car PFE 43104 were under 3 inches in diameter. 
These were inspections restricted to the product in the upper two 
layers and were not, as stated by counsel, appeal inspections. Con- 
trary to complainant’s evident contention, these certificates do not 
help his case. As stated above, the contract’was for onions 3 inches 
in diameter or larger, with some tolerance for undersize onions. 

With respect to the question of how wide a deviation from the 3-inch 
size requirement would have been permissible under the contract in 
question, there are no U. S. Standards for “Jumbo” Yellow Spanish 
Onions. Respondent’s testimony was to the effect that the applicable 
tolerance for onions under 8 inches in diameter was 5 percent. Com- 
plainant’s testimony was to the effect that the tolerance was 5, 10, or 
15 percent, depending upon how many odd shaped smaller onions 
stuck in the 38-inch screen. The U.S. Standards for Bermuda Onions 
allow a tolerance of 5 percent by weight below the minimum size re- 
quirements. The U. S. Standards for Northern Grown U. S. No. 1 
Onions also permit a tolerance of 5 percent by weight below the mini- 
mum size specifications. It is not necessary for us to decide the exact 
tolerance for undersize applicable to the contract herein. It is suffi- 
cient to say, in view of the tolerance permitted for undersize in other 
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types of onions and the testimony concerning tolerance introduced at 
the hearing, that 10 percent would be an unreasonable tolerance to 
apply to this contract. Accepting 10 and 11 percent, respectively, as 
the exact percentage of undersize in the two cars, we are forced to the 
conclusion that the two carloads of onions did not meet contract 
requirements, and that their rejection by respondent was not without 
reasonable cause or in violation of the act. 

Since we hold that the two carloads of onions did not meet contract 
requirements as to size, the omission of a finding in our order relative 
to a market decline between the dates of sale and of rejection of the 
two shipments in question was not prejudicial to complainant. 

The petition for reconsideration should be, and is, hereby dismissed 
without prior service upon respondent. 

The reparation awarded in the order of May 4, 1949, shall be paid 
within 30 days from the date of this order. 

Copies of this order shall be served upon the parties, and this order 
shall be published. 


(No. 2406) 


Iuittnors Frurr Growers Excuance v. Ray Rousu. PACA Doc. No. 
5289. Decided March 28, 1950. 


Failure To Pay Purchase Price—Default 


Where complainant alleged that it sold a truckload of peaches to respondent 
but that respondent failed to pay the purchase price and where respondent 
failed to file an answer to the complaint, held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and respondent’s failure to pay the agreed purchase 
price is in violation of the act for which reparation should be awarded 
complainant.* 

Mr. Frank E. Trobaugh, of West Frankfort, Illinois, for complainant. Mr. H. D. 

Mulwvilie, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Informal complaint was received September 9, 1949. A formal com- 
plaint was filed January 25, 1950, wherein complainant alleges that 
it sold a truckload of peaches to respondent for $410 in August 1949, 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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but that respondent failed to pay the agreed purchase price or any 
part thereof. 

An investigation was made by the Fruit and Vegetable Branch 
February 2, 1950, and a copy of the report thereof was served on 
complainant’s attorney February 13, 1950. On February 11, 1950, 
copies of the formal complaint and the report of investigation were 
served on respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute an admission of the facts alleged 
in the complaint and a waiver of oral hearing. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of 

such default. 


FINDINGS OF FACT 


1. Complainant, Illinois Fruit Growers Exchange, is a corporation 
whose address is Carbondale, Illinois. 

2. Respondent, Ray Roush, is an individual whose address is Mt. 
Sterling, Iowa. Respondent was not licensed under the act but was 
eubject to license at the time of the transaction complained of herein. 
Respondent applied for a license on September 23, 1949, and paid the 
annual fee for one year plus arrearage for two months. License No. 
124170 was issued to respondent on October 3, 1949. 

3. On August 4, 1949, at Carbondale, Illinois, contemplating ship- 
ment in interstate commerce, complainant sold to respondent, after 
inspection by respondent, 205 bushels of tree run Elberta peaches for 
$410. 

4, At the time and place of sale, complainant tendered and respond- 
ent accepted delivery of the peaches. Thereafter respondent trans- 
ported the peaches by truck to some point in the State of Iowa. 

5. At the time of sale respondent gave complainant a check for 
the agreed purchase price of $410, but later stopped payment on the 
check. Respondent has not paid complainant the amount of $410, or 
any part thereof. 

6. Formal complaint was filed January 25, 1950, which was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, as provided in the rules of practice (7 CFR 47.8 (c)). 

The facts admitted by respondent’s default are that complainant 
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sold 205 bushels of tree run Elberta peaches to respondent for $410; 
that respondent inspected the peaches prior to purchase and accepted 
delivery of them; and that respondent has failed to pay the agreed 
purchase price of $410. 

The file contains an affidavit by respondent to the effect that the 
peaches were not all Elbertas, the kind he agreed to purchase. If 
this was a purchase after inspection, as alleged in the complaint, re- 
spondent saw what he was buying and it would seem immaterial 
whether all or any of the peaches were Elbertas. If respondent had 
a valid defense to complainant’s claim, he should have stated it in 
an answer to the complaint. 

The respondent’s failure to pay the agreed purchase price for the 
peaches involved is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $410, plus interest, 


and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $410, with interest thereon at the 
rate of 5 percent per annum from September 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2407) 
PACA Doc. No. 5247* Decided March 28, 1950. 


Dismissal—Settlement Between Parties 


Where complainant notified the Department that an amicable settlement of the 
controversy had been effected and requested dismissal of the complaint, and 
respondent requested dismissal of its countercomplaint, the complaint and 
countercomplaint filed in the proceeding are dismissed. 

Complaint pro se. Mr. Warren 8S. Earhart, of Kansas City, Missouri, for re- 
spondent. Mr. Webster P. Mazson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Formal complaint was filed September 16, 1949, alleging failure of 
respondent to pay $1770 due in connection with a carload of peaches 
sold by complainant to respondent on or about July 15, 1949. On 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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December 22, 1949, respondent filed an answer admitting liability to 
the extent of $649.01, but asserting a set off or counterclaim in the 
amount of $1120.99, the remainder of the purchase price, which 
amount it claimed as its damage by reason of complainant’s breach 
of warranties in connection with the shipment. Neither party re- 
quested an oral hearing. 

It now appears that the parties have reached an agreement as to 
settlement. By letter dated March 20, 1950, complainant authorized 
dismissal of the complaint. By letter dated March 3, 1950, respondent 
authorized dismissal of its countercomplaint. Accordingly, the com- 
plaint and countercomplaint filed herein are dismissed. 

Copies hereof shall be served upon the parties. 





COURT DECISIONS 


Cauirornia Fruir Excuance v. Morris Henry anp ANTHONY SprRa- 
CALE, ParTNErsS, T/A SPRACALE Frurr Company. (D.C. U.S. W. 
D. of Pa.) Decided March 7, 1950. 


DISTRICT COURT OF THE UNITED STATES FOR THE WESTERN 
DISTRICT OF PENNSYLVANIA 


Civil Action No. 6866 
Interpretation of Contracts 


Under Pennsylvania Conflict of Laws rule, interpretation of a contract in diver- 
sity cases is determined by the law of the place of contracting, but this rule 
would be subject to the provisions of the Perishable Agricultural Commod- 
ities Act where jurisdiction does not arise through diversity.* 


Prima Facie Case Made Out by Findings of Secretary 


A prima facie case made out by the findings of the Secretary of Agriculture must 
prevail in this court unless overcome by evidence submitted by the parties, 
notwithstanding the proceeding in this court is not in the nature of an 
appeal from, or review of determination, but is a proceeding de novo.* 


When Uncontradictory Testimony Raises Question of Fact 


Even if the rule prevails in the Federal courts that.a witness’s uncontradicted 
testimony must be accepted as true, where a witness has an interest, the 
believability of the witness’s testimony remains a question of fact for the 


jury.* 
Buyer Assuming Risk of Normal Deterioration Losses Arising in Transit 


Since title and risk pass to the buyer at the point of shipment under a sale, 
such as existed in this case, f. o. b. shipping point, if the goods met the con- 
tract requirements at the point of shipment, any normal deterioration losses 
which arose in transit would fall upon the buyer.* 


Proof of Existence of Custom and Usage 


The existence of a usage of custom can only be proved by numerous instances of 
actual practices, and not by the opinion of a witness.* 


Burden of Proof as to Existence of Custom and Usage 


One who would establish a custom or usage has the burden of proving it by evi- 
dence so clear, uncontradictory and distinct as to leave no doubt as to its 
nature and character.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Measure of Damages Based on Resale of Commodity 


In the absence of a market value standard, a vendor of goods which the pur- 
chaser declines to accept under his contract is entitled to the difference be- 
tween the contract price and the amount realized by the vendor through a 
resale made in good faith with diligent effort.* 


When Irregularities in Conduct of Juror or Counsel Authorize New Trial 


A new trial should not be granted because of irregularities in the conduct of a 
juror or counsel unless it is made to appear that the alleged misconduct was 
prejudicial to one of the party litigants.* 


Jurors Not Concluded by Sealed Verdict 


“Jurors are not concluded by a sealed verdict, which is only an informal memo- 
randum not a part of a record, and from which any of them have a right to 
dissent when the verdict is rendered in open court. It is only the oral 
verdict, when received and recorded by the court, which constitutes a valid 
and legal verdict.* 


Gourtey, Watuace S., District Judge: 


OPINION 


The proceeding comes before the Court on appeal from the repara- 
tion award entered by the Secretary of Agriculture under the Perish- 
able Agricultural Commodities Act. 7 U.S. C. A. Section 499 (g). 


We are in reality concerned with two separate causes of action: 

(a) California Fruit Exchange against Morris Henry and An- 
thony Spracale, partners, trading as Spracale Fruit Company, for 
the amount of $2,119.40, with interest from October 22, 1946.1 

(b) Counterclaim of Morris Henry and Anthony Spracale, trading 
as Spracale Fruit Company, against California Fruit Exchange for 
the amount of $1,125.50, with interest from October 22, 1946.? 

The written contract which gives rise to the causes of action was 
executed and to be performed in Pennsylvania, and related to 
Emperor Grapes, U. S. No. 1 Table Grade, Dependable Brand. 

Under Pennsylvania Conflict of Laws rule, interpretation of a con- 
tract in diversity cases is determined by the law of the place of con- 
tracting. Faron v. Penn Mutual Life Ins. Co., 3 Cir., 176 F. 2d 290; 
Restatement, Conflict of Laws, Section 348; Levy v. Levy, 78 Pa. 507; 
Newspaper Readers’ Service v. Canonsburg Pottery Co., 3 Cir., 146 
¥’, 2d 963. 


*Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
1California Fruit Exchange will be hereinafter referred to as “California.” 
2Morris Henry and Anthony Spracale, trading as Spracale Fruit Company, will be 


hereinafter referred to as “Spracale.” 
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Since jurisdiction does not arise through diversity, the rule just 
expressed would be subject to the provisions of the Perishable Agricul- 
tural Commodities Act.® 

While additional protection and remedies are provided to shippers 
of perishable commodities under the P. A. C. A., the statute was not 
intended to repeal the law of sales or to destroy the rights and liabili- 
ties of contracting parties thereunder. LeRoy Dyal Co. v. Allen, 4 
Cir., 161 F. 2d 152; A. J. Conroy, Ine. v. Weyl-Zuckerman & Co., 39 
F, Supp. 784. 

A verdict was returned in favor of California in the amount of 
One Dollar and against Spracale. 

The matters before the court relate to: 

(a) Motion for arrest of judgment entered in favor of California 
in the amount of $1.00, and for judgment notwithstanding the verdict 
to be entered in favor of California and against Spracale in the 
amount of $2,119.40, with interest from October 22, 1946. 

(b) Motion for new trial filed on behalf of California. 

(c) Motion to set aside verdict or for arrest of judgment in favor 
of California and against Spracale, and to enter judgment in favor of 
Spracale. 

(d) Motion to set aside verdict or arrest of judgment in favor 
of California and against Spracale, and to enter judgment on the 
counterclaim in favor of Spracale and against California in the 
amount of $1125.00, with interest from October 21, 1946. 


STATEMENT OF FACTS 


California and Spracale negotiated a sale through the Tri-State 
Sales Agency at Pittsburgh, Pennsylvania, on October 3, 1946, for 
two carloads of Emperor Grapes, U. S. No. 1 Table Grade, Depend- 
able Brand, f. 0. b. shipping point. One carload was shipped on Oc- 
tober 8, 1946, and the other on October 11, 1946. Each of the cars 
was federally inspected and it was certified that the defects in each 
instance were average and within the grade tolerance and that decay 
was generally less than one-half of one percent. 

The first car arrived in Pittsburgh on October 17, 1946. Federal 
inspection was restricted to the top layer, and it was found, as to 
decay, that from the samples inspected the average of 14 of 1% to 
5%, many none, average 1% gray mold rot, generally nesting. The 
second car arrived in Pittsburgh on October 22, 1946. Federal in- 
spection and findings were in substance similar to the inspection of 


the first car. 


® Perishable Agricultural Commodities Act will be hereinafter referred to as “P. A. C. A.” 
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Both cars of grapes were rejected by Spracale. The first car was 
reconsigned to Philadelphia, Pennsylvania, and the second car to 
New York. The grapes were sold and California’s claim is based on 
the loss sustained. 

California contends: 

(1) That the grapes complied with the contract. 

(2) That the refusal to accept by Spracale was without cause or 
justification. 

(3) That after the grapes were rejected, they were sold to the best 
advantage. 

(4) That markets were selected where the best prospects and prices 

“prevailed. 

(5) That California minimized the loss through the extension of 
_ most reasonable effort. 

Spracale contends: 

(1) That California failed and neglected to ship the type and 
quality of merchandise as provided by the terms of the contract. 

(2) That the condition which existed did not arise through trans- 
portation and that the grapes had a latent defect. 

(3) That the grapes when delivered to Pittsburgh, Pennsylvania, 
contained a gray mold rot condition which was of field origin. 

(4) That such condition of the grapes constituted a failure to deal 
in accordance with the terms of the contract, and Spracale is not 
liable for any loss sustained by California. 

(5) That Spracale is entitled to recover for the loss which it had 
suffered under the contract as a result of the failure of California to 
comply with the terms thereof. 


LEGAL PRINCIPLES INVOLVED 


The purpose of the P. A. C. A. was primarily to eliminate unfair 
practices in the marketing of perishable agricultural commodities 
in interstate commerce in the case of a declining market by making 
it difficult for unscrupulous persons to take advantage of shippers by 
wrongful rejection of the goods upon arrival at a point where it is 
expensive and impractical for the shipper to enforce his legal rights. 
To effectuate this purpose, Congress did not go so far as to make 
rejection by buyers unlawful altogether. Instead, it made rejection 
of shipments of perishable agricultural commodities by buyers un- 
lawful “without reasonable cause.” LeRoy Dyal Co. v. Allen, supra; 
Martinelli & Co. v. Simon Siegel Co., 1 Cir., 176 F. 2d 98. 

A prima facie case made out by the findings of the Secretary of 
Agriculture must prevail in this court unless overcome by evidence 
submitted by Spracale, notwithstanding the proceeding in this court 
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is not in the nature of an appeal from, or review of determination, 
but isa proceeding denovo. Barker Miller Distributing Co. v. Berman, 
8 F. Supp. 60; Alexander Marketing Co. v. Harrisburg Daily Market, 
87 F. Supp. 124. 

The Secretary of Agriculture may make such rules and regulations 
as may be necessary to carry out the provisions of the Act. 7 
U.S. C. A. Section 499 (0). 

7 C. F. R. 46.24 (i) of the Regulations promulgated by the Secre- 
tary of Agriculture provides as follows: 

“KF. O. B. * * * means that the produce quoted or sold is to be placed 
free on board the boat, car, or other agency of the through land transportation 
at shipping point, in suitable shipping condition * * * and that the buyer 
assumes all risk of damage and delay in transit not caused by the shipper, irre- 
spective of how the shipment is billed. The buyer shall have the right of inspec- 
tion at destination before the goods are paid for, but only for the purpose of 
determining that the produce shipped complied with the terms of the contract 
or order at time of shipment, subject to the provisions covering suitable shipping 
condition. Such right of inspection shall not convey or imply any right of re- 
jection by the buyer because of any loss, damage, deterioration, or change which 
has occurred in transit.” 

The Regulations further provide that “suitable shipping condition” 
means that the commodity, at the time of billing, is in a condition 
which, if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deterioration 
at the destination specified in the contract of sale. 7 C. F. R. 46.24 
(j) ; Alewander Marketing Co.v. Harrisburg Daily Market, supra. 

A motion for a directed verdict or judgment notwithstanding the 
verdict under the Federal Rules raises a question of law only; that is 
whether there is any evidence which, if believed, would authorize a 
verdict against the defendant and the trial court in considering such 
motion does not exercise any discretion but makes only a ruling of law. 
Marsh v. Illinois Central R. Co., 5 Cir., 175 F. 2d 498; Grayson v. Deal 
et al., 85 F. Supp. 431. 

In passing upon a motion to set aside a verdict for plaintiff and 
to enter judgment for the defendant, evidence including all reasonable 
inferences to be drawn therefrom must be taken in the light most 
favorable to the plaintiff and all conflicts must be resolved in his 
favor. Waggaman v. General Finance Co. of Philadelphia, Pa., Inc., 
3 Cir., 116 F. 2d 254; Schad et al. v. Twentieth-Century Fou Film 
Corp., et al., 3 Cir., 1386 F. 2d 991; Lukon v. Penna. R. Co., 3 Cir. 131 
F, 2d 327; Meonberg v. Penna. R. Co., 3 Cir., 165 F. 2d 50; Kraus v. 
Reading Co., 3 Cir., 167 F. 2d 313; O’Brien v. Public Service Taxi Co., 
3 Cir., 178 F. 2d 211; Fore v. Southern Ry. Co., 4 Cir., 178 F. 2d 349. 

Upon a motion for a directed verdict, the evidence must be viewed in 
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the light most favorable to the party against whom the verdict would 
be directed, and all conflicts must be resolved in his favor. Reno Sales 
Co., Inc. v. Pritchard Industries, Inc., 7 Cir., 178 F. 2d 279; Aetna 
Casualty & Surety Co. v. Yeatts, 4 Cir., 122 F. 2d 350. 

The court cannot concern itself with the credibility of the witnesses 
or the weight of the evidence. Roth v. Swanson, 8 Cir., 145 F. 2d 262. 

The court is not free to reweigh the evidence and set aside the jury’s 
verdict merely because the jury could have drawn different inferences 
or conclusions, or because the court regards another result as more 
reasonable. Zennant v. Peoria & P. U. Ry. Co., 321 U.S. 29. 

Where uncertainty arises from a conflict in the testimony, or because, 
- the facts being undisputed, fair-minded men will honestly draw differ- 
ent conclusions from them, the question is not one of law but of fact 
to be settled by the jury. Gunning v. Cooley, 281 U. S. 90, 94. 


DISCUSSION 


As to the efforts extended by California to dispose of the grapes 
after rejection by Spracale, it is contended that the evidence presented 
by California is uncontradicted and unimpeached by anything ap- 
pearing in the record, and is not inherently improbable. That the 
Court was obliged to accept it as true and charge the jury that no 
evidence existed in the record to disprove that the claimant did not 
secure the highest available price for the merchandise after its rejec- 
tion by Spracale. 

The testimony introduced by California was by way of deposition. 
Said witness was interested since he had been employed by California 
as their auctioneer and price sales manager for a number of years. 
Even if the rule prevails in the federal courts that a witness’s uncon- 
tradicted testimony must be accepted as true, where a witness has an 
interest, the believability of the witness’s testimony remains a question 
of fact for the jury. Broadcast Music vy. Havana Madrid Restaurant 
Corp., 2 Cir., 175 F. 2d 77; 8 A. L. R. 796, et seq. 

The Court could not, therefore, instruct the jury, as a matter of law, 
to return a verdict in favor of California and against Spracale for 
the amount of said claim. 

Section 2 of the P. A. C. A., 7 U.S. C. A. Section 499 (b) (2) reads 
in part as follows: 

“It shall be unlawful * * * in any transaction in interstate commerce for 
any dealer to fail to deliver in accordance with the terms of the contract without 
reasonable cause any perishable agricultural commodities sold in interstate 
commerce by such dealer.” 

Where food products do not meet the contract requirements, the 
shipper must bear the loss resulting from deterioration in transit and 
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the fact that the defect in the commodity is not discernible at the 
point of shipment does not alter the liability which falls upon the 
shipper by reason of the implied warranty which is attached to the 
goods. However, since title and risk pass to the buyer at the point 
of shipment under a sale, such as existed in this case, f. o. b. shipping 
point, if the goods met the contract requirements at the point of 
shipment, any normal deterioration losses which arose in transit 
would fall upon the buyer. A. J. Conroy, Inc. v. Weyl-Zuckerman 
& Co., supra; Steel City Fruit Co. v. Monheim’s Wholesale Produce 
Co., 64 F. Supp. 275. 

Both parties offered to establish the custom in the trade to dispose 
of deciduous fruits when rejected under the circumstances which 
existed. 

The existence of a usage or custom can only be proved by numerous 
instances of actual practices, and not by the opinion of a witness. 
Aurand v. Universal Carloading and Distributing Co., 131 Pa. Sup. 
502; Wilson Drilling Co. v. Faust, 60 F. Supp. 373. 

One who would establish a custom or usage has the burden of prov- 
ing it by evidence so clear, uncontradictory and distinct as to leave 
no doubt as to its nature and character. Doyle v. Atlantic Refining 
Co., 357 Pa. 92; Everly v. Shannopin Coal Co., 139 Pa. Sup. 165. 

A practice to arise to the dignity of a custom so as to enter into and 
form a part of a contract must possess those elements of certainty, 
generality, fixedness and uniformity as are recognized by the law as 
essential to constitute a custom. A loose variable custom or discre- 
tionary practice does not arise to the dignity of a custom so as to con- 
trol the rights of the parties to a contract. Doyle v. Atlantic 
Refining Co., supra; Makransky v. Weston, 304 Pa. 383; T'ate-Jones 
& Co., Inc. v. Union FE. 8. Co., 281 Pa. 448; Everly v. Shannopin Coal 
Co., supra; H'tna Forge and Bolt Co. v. Youngstown Sheet & Tube Co., 
3 Cir., 282 F. 786. 

Further a loose and variable practice will not be allowed to control 
the rights of the parties, nor will an alleged usage which leaves some 
material element to the discretion of the individual. Sickelco v. Union 
Pac. R. Co. et al., 9 Cir., 111 F. 2d 746. 

On the basis of said rule, no custom was established by either party 
as to the practice which was followed where a car of deciduous fruit is 
rejected in the Pittsburgh market. 

Where the purchaser of goods refuses to accept them, the seller has a 
reasonable time to dispose of them in the nearest available market. 
Huessener v. Fiskel & Marks Co., 281 Pa. 535; Rees v. Bowers Co., 
280 Pa. 474. 
883127—50——10 
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In the absence of a market value standard, a vendor of goods which 
the purchaser declines to accept under his contract is entitled to the 
difference between the contract price and the amount realized by the 
vendor through a resale made in good faith with diligent effort. 
U.S. v. Swift & Co., 270 U.S. 124. 

As to the motions of California and Spracale for the entry of 
judgment in their favor, the facts and all reasonable inferences must 
be considered in the light of the P. A. C. A. and the law of sales. 

I believe the question raised by each of the parties in their motions 
for the entry of judgment notwithstanding the verdict resolved itself 
into a question of fact for the determination of the jury. 

The motion of California for arrest of judgment and the entry of 
judgment notwithstanding the verdict in favor of California and 
against Spracale in the amount of $2119.40, with interest from Octo- 
- ber 22, 1946, is refused. 

The motion of Spracale for arrest of judgment and the entry of 
judgment notwithstanding the verdict in favor of Spracale is refused. 

The motion of Spracale on the counterclaim for arrest of judgment 
and to enter judgment notwithstanding the verdict in favor of Spracale 
and against California in the amount of $1125.00, with interest from 
October 21, 1946, is refused. 

As to the motion for new trial filed by California, there is only one 
question which requires or justifies discussion. 

The jury agreed to a sealed verdict and separated. After the sealed 
verdict had been agreed upon and the jurors were departing, counsel 
for Spracale learned through inquiry made of one of three jurors as to 
the verdict which had been reached. Counsel communicated the in- 
formation that he had secured to his client, and the information came 
to the attention of counsel for California. The matter was called to 
the attention of the court by counsel for California prior to the return 
of the verdict in open court the following morning, and as a result 
thereof the Court interrogated each of the jurors and counsel for 
Spracale as to what had transpired. 

A juror may be interrogated as to acts or declarations outside of the 
jury room where evidence of such acts has been given as ground for a 
new trial. Liggett d Myers Tobacco Co. v. Imbraguglia, 73 F. Supp. 
909. 

Counsel for Spracale stated that while waiting for an elevator, and 
out of curiosity inquiry was made of one of the women on the jury 
as to the verdict which had been reached. He stated that the conver- 
sation occurred with one of three women who he could not identify and 
that the inquiry which he made was, “What did you do in the case?” 
One of the women answered and said that they had found the verdict 
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for California for $1.00. Counsel said that he believed that the 
woman had answered his question in jest and that he remarked to her, 
“Oh, you are just kidding me” and no further question was had rela- 
tive to the verdict. Only one juror admitted any conversation with 
counsel for defendant. Her explanation was that Spracale’s counsel 
made inquiry, “Did you come to a verdict ?” And the juror’s answer was, 
“J quit.” After all of the jurors were interrogated by the court, the 
verdict was opened and announced in open court. 

In the interests of proper and impartial administration of justice, 
thorough consideration should be given the actions of counsel for 
Spracale. 

The practice of allowing the jury to seal a verdict and then separate 
is very general throughout the United States. All of the authorities 
agree that the only verdict is that which the jury announces orally 
in court, and which alone is received and recorded as the jury’s finding. 
Kramer v. Kister, 187 Fa. 227. 

A sealed verdict is a mere agreement reached by jurors and does 
not become general until it is read into the record and the jurors are 
discharged by the court. 

Jurors are not concluded by a sealed verdict, which is only an in- 
formal memorandum not a part of a record, and from which any of 
them have a right to dissent when the verdict is rendered in open 
court. It is only the oral verdict, when received and recorded by the 
court, which constitutes a valid and legal verdict. Mavranek v. 
Pittsburgh et al., 344 Pa. 375, 378. 

A jury can be polled after a sealed verdict is returned in open court. 
Kramer v. Kister, supra. 

No request was made by either party for leave to poll the jury. 

It must be remembered that an attorney is an officer of the court. 

If an officer of the court, whether or not he has charge of the jury, 
makes statements to a jury during their deliberation which are calcu- 
lated to influence their verdict, it is ground for a new trial. Clyde 
Mattox v. U. S., 146 U. S. 140. 

It is the duty of jurors and counsel representing a party litigant 
to keep themselves removed from all influences which can cast a 
suspicion upon the integrity of a jury’s verdict. However, the court 
should not be swift to grant a new trial on account of irregularities 
not attended with any intentional wrong where it is made satisfac- 
torily to appear that the party complaining has not and could not 
have sustained any injury by the actions committed. 64 C. J. Section 
803, page 1018. 

It is gross misbehavior for any person to speak to a juror or for 
a juror to permit conversation concerning the cause, after he is sum- 
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moned and before the verdict. It would be an injury to the admin- 
istration of justice not to declare that it is gross misbehavior for a 
person to speak to a juror or for a juror to permit any person to 
converse with him respecting the cause which he is trying at any 
time after he is summoned and before the verdict is delivered, 
Baline’s, Lessee v. Chambers, 18. & R. 169. 

The courts look with suspicion upon any communications between 
parties to a suit or their counsel and the jury impaneled to try it; 
and if such communication is had and it appears that a conversation 
was had about the suit, or the communication is not explained satis- 
factorily, it will, in itself, be ground for a new trial. If, when ex- 
_ plained, however, it can be seen that in the communication nothing 
was said about the case and nothing was done for the purpose of 
influencing the mind of the jury, and that the communication or con- 
. versation had no influence on the verdict which was reached, no ground 
exists to set the verdict aside for the reason that said comment could 
not have been prejudicial. 

The trial of the proceeding was greatly prolonged in view of the 
issues which existed in the case. It was conducted on both sides by 
very capable, alert and learned counsel, with numerous and many 
objections, and in some respects became a fascinating contest of wits 
between counsel. At times the personalities of counsel were allowed 
to interfere with their sound clear judgment. Members of the bar 
have great liberty and high privileges in the assertion of their client’s 
rights, but on the other hand they have equal obligations as officers of 
the court in the administration of justice to maintain and keep their 
professional conduct free from suspicion or criticism. 

If the verdict reached by the jury was in any other way than by a 
conscientious observance of the oath which every juror took, it would 
be the duty of the court to grant a new trial. United States v. Bran- 
denburg, 3 Cir., 162 F. 2d 980, 983. 

The authorities on the question are somewhat limited. <A new trial 
should not be granted because of irregularities in the conduct of a 
juror or counsel unless it is made to appear that the alleged miscon- 
duct was prejudicial to one of the party litigants. Liggett & Myers 
Tobacco Co. v. Imbraguglia, supra; Alexander v. The Commonwealth, 
105 Pa. 1; Commonwealth v. Manfred, 162 Pa. 144; McCoy v. Shoe- 
maker, 24 York Leg. Rec. 165; Weist v. Lwyendyr, 73 Mich. 661, 665, 
41 N. W. 839; Zageir v. Southern Ewpress Co., 171 N. C. 692, 89 S. E. 
43; Tillett v. Norfolk Southern RR Co., 166 N. C. 515, 520, 82 S. E. 866. 

No inferences should be drawn from what has been stated that the 
court is condoning the improper conduct which occurred. 

Any departure from the rule that “after a jury has retired, nothing 
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further should reach it in any form whatsoever unless by order of the 
court in strict conformity with established jury procedure” has a 
tendency to lessen respect for the administration of justice and the 
dignity that should surround jury trials. 

However, assuming that such may have been the effect of the trans- 
gression complained of, and however much such possible effect is to be 
deplored, it is not to be confused with the question I am called upon 
to determine. 

Was the transgression of such a character as likely to be prejudicial 
to the opposing party litigant? 

No basis exists for determining that it was. The action of counsel 
for the defendant was irregular, uncalled for and severely criticized. 
It is hoped that such an occurrence will never again be permitted to 
arise in this court. If any possible prejudice could have arisen to the 
opposing litigant, a new trial would be granted and appropriate dis- 
ciplinary action taken against the offender. 

Spracale was in no respect shown to have participated in said act 
or to have planned, suggested, prompted or approved the act. The 
verdict had been agreed upon, signed and sealed, to be delivered to 
the court the next morning. The verdict slip was in the possession 
of the foreman of the jury who was not involved in the conversation 
with Spracale’s counsel. It is not claimed that any change was made 
in the verdict and no benefit could have been derived by Spracale. 

In view of the fact that the jury had reached a sealed verdict at the 
time the conversation occurred between defendant’s counsel and one 
of the jurors, it would not have been possible for the conversation 
which took place to affect the mind of one or more of the jurors. 

I find nothing which would lead to the belief that the verdict was 
reached in any way other than by a conscientious observance by the 
jurors of the oath which was taken, and in view thereof I do not believe 
that grounds exist for awarding a new trial. U.S. v. Brandenburg, 
supra. 

A motion to grant a new trial is governed by Rule 59 of the Federal 
Rules of Civil Procedure and is not subject in any way to rules of 
state practice. Aetna Casualty and Surety Co. v. Y eatts, 4 Cir., 122 F. 
2d 350. 

As to all other questions raised, it is the duty of the court to grant 
a new trial only if the court is of the opinion that the verdict is against 
the clear weight of the evidence, or is based upon evidence which is 
false or will result in a miscarriage of justice. With this standard in 
mind, I have given careful attention to the problem. Suffice to say, 
it does not appear to me a new trial is justified. The weight to be 
given the testimony, the inferences and deductions to be drawn there- 
from, was for the jury to appraise and to accredit or reject. 
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Further, I find no error in the rulings on the admissibility of evi- 
dence or the general charge of the court. 

As to the refusal of the court to submit requested instructions, the 
points of law contained therein were covered in the general charge of 
the court. Such refusal does not constitute prejudicial error. Chi- 
cago & N. W. Ry. Co. v. Carl, 8 Cir., 178 F. 2d 497. 

The motion of California for a new trial is refused. 

An appropriate order will be filed. 


ORDER 


And now, this 7th day of March 1950, it is ordered: 

(a) That motion for arrest of judgment entered in favor of Cali- 
fornia Fruit Exchange and against Morris Henry and Anthony 
Spracale, trading as Spracale Fruit Company, in the amount of One 
Dollar, and for the entry of judgment notwithstanding the verdict 
to be entered in favor of California Fruit Exchange and against 
Morris Henry and Anthony Spracale, trading as Spracale Fruit 
Company, in the amount of $2119.40, with interest from October 22, 
1946, is refused. 

(b) That motion to set aside verdict or for arrest of judgment in 
favor of California Fruit Exchange and against Morris Henry and 
Anthony Spracale, trading as Spracale Fruit Company, in the amount 
of One Dollar, and to enter judgment on the verdict in favor of Morris 
Henry and Anthony Spracale, trading as Spracale Fruit Company, 
is refused. 

(c) That motion to set aside the verdict or arrest of judgment in 
favor of California Fruit Exchange and against Morris Henry and 
Anthony Spracale, trading as Spracale Fruit Company, in the amount 
of One Dollar and to enter judgment notwithstanding the verdict, 
on the counterclaim, in favor of Morris Henry and Anthony Spracale, 
trading as Spracale Fruit Company, and against California Fruit 
Exchange in the amount of $1,125.00, with interest from October 21, 
1946, is refused. 

(d) Motion of California Fruit Exchange for a new trial is refused. 

(e) Judgment is hereby entered on the verdict in favor of Cali- 
fornia Fruit Exchange and against Morris Henry and Anthony 
Spracale, trading as Spracale Fruit Company, in the amount of One 
Dollar together with the costs. 

(f) Judgment on the counterclaim of Morris Henry and Anthony 
Spracale, trading as Spracale Fruit Company, against the California 
Fruit Exchange is entered in favor of California Fruit Exchange. 
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Titusville Dairy Products Company v. Charles F. Brannan, 
176 F. 2d 332 (C. C. A. 3rd 1949), cert. denied, 3388 U.S. 905__ 2366 292 


ORDER NO. 41 (CHICAGO, ILLINOIS) 
HANDLER 

Plant Selling Only Certified Milk Properly Classified as 

Where petitioners complained that they have been errone- 
ously considered as a handler subject to Order No. 41, as 
amended, issued under the act and regulating the han- 
dling of milk in Chicago, on the ground that a plant 
which sold only the “‘certified’”’ portion of its milk re- 
ceipts in the city of Chicago could not be classified as a 
handler under the Chicago Order, the Judicial Officer 
held, that all milk at petitioners’ plant was subject to 
the order, that it did not depend upon the quantity of 
milk shipped to the marketing area so long as all the milk, 
both certified and uncertified was approved by Chicago 
health authorities for distribution in the area, and that 
in view of the foregoing, the relief sought by petitioners 
should be denied and the petition dismissed 291 

Harpsuip No Excuse ror AvoIDING OBLIGATIONS UNDER 

Petitioners’ contention that they cannot afford to handle 
their certified milk in a separate plant from the plant at 
which they handle both the certified and non-certified 
milk is untenable since an otherwise reasonable regula- 
tion covering a number of persons does not become in- 
valid as to one of these persons simply because of the 
peculiar or unique situation of that person making it 
difficult for that person to conduct business operations 
in the usual way in which the person would like to oper- 
ate, and because the law does not require that a general 
pricing regulation provide a profit for all persons subject 


291 


INTERSTATE COMMERCE 
“De Minimis”’ Principle 
The “de minimis’ principle invoked by petitioners has 
found little favor with the courts in recent cases where 
handlers have attacked orders under the act on the 
ground that there was only a small percentage of the 
handling of milk in a marketing area actually “in the 


current” of interstate commerce 291 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


ORDER NO. 41 (CHICAGO, ILLINOIS)—Continued 
MerRE PLANT APPROVAL BY HEALTH AUTHORITY SUFFICIENT 
to Suspsect PLANT TO FEDERAL REGULATION UNDER ACT 
All milk received at a plant approved by health authorities 
for the marketing area although milk was sold locally 
where the plant is situated and did not move in inter- 
state commerce, held, subject to Federal regulation 
under the act 


PACKERS AND STOCKYARDS ACT, 1921 


.CEASE AND DESIST 


Violations of act 
2370: 307; 2371: 309; 2372: 311; 2373: 312; 2374: 314; 
2375: 316; 2376: 318; 2377: 320; 2378: 322; 2379: 324; 
2380: 326; 2381: 328; 2382: 331; 2383: 333; 2384: 335; 
2385: 338; 2386: 340. 


RATES AND CHARGES 


CONTINUATION OF 
Respondents’ petitions requesting that the current author- 
ization be continued in effect to and including March 
14, 1951, and that they be authorized to establish 
maximum buying charges on other than rail shipments 
on the basis of a carload equivalent of 26,000 pounds, 


granted 
MobpIFICATION OF 

Inasmuch as the parties are agreed with respect to the rates 
petitioned for and no objection has been filed the peti- 
tion is granted subject to the terms of the informal agree- 
ment between the parties set out in the answer filed on 
March 6, 1950, and, for good cause shown, this order 
shall become effective in less than 30 days 


REGISTRATION 
SUSPENSION OF 

Inasmuch as respondent admitted the allegations that he 
wilfully engaged in unfair and deceptive practices in 
violation of section 312 (a) of the Packers and Stockyards 
Act and wilfully caused false entries to be made in the 
records of the operator of the Kansas City Stock Yards 
in violation of section 10 of the Federal Trade Commis- 
sion Act by paying employed weighmasters at the stock- 
yards for favorable but false weights on cattle bought 
and sold by respondent, the respondent’s registration 
is suspended for a period of six months in view of the 
mitigating circumstances, and he is ordered to cease and 
desist from committing the violations of the act and the 
regulations issued thereunder 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


REGISTRATION—Continued 


SusPEens1ion—Continued 
Inasmuch as respondent admitted the allegations that he 


wilfully engaged in unfair and deceptive practices in 
violation of section 312 (a) of the Packers and Stock- 
yards Act, and wilfully caused false entries to be made in 
the records of the operator of the Kansas City Stock 
Yards in violation of section 10 of the Federal Trade 
Commission Act by paying employed weighmasters at 
the stockyards for favorable but false weights on cattle 
bought and sold by respondent, the respondent’s regis- 
tration is suspended for a period of ten months, and he 
is ordered to cease and desist from commission of the 
violations of the act and the regulations issued there- 
NN i a er eh gr ees ee 
2371:308; 2372:310; 2373:311; 2374:313; 2375:315; 
2376:317; 2377:319; 2378:321; 2379:322. 


Inasmuch as respondent admitted the allegations that he 


wilfully engaged in unfair and deceptive practices in 
violation of section 312 (a) of the Packers and Stock- 
yards Act, wilfully caused false entries to be made in the 
records of the operator of the Kansas City Stock Yards 
in violation of section 10 of the Federal Trade Commis- 
sion Act in connection with the paying of employed 
weighmasters at the stockyards for favorable but false 
weights on cattle bought and sold by respondent, and 
wilfully gave false information to representatives of the 
Secretary of Agriculture concerning his dealer opera- 
tions at the stockyards in violation of section 201.88 of 
the regulations issued under the Packers and Stock- 
yards Act, the respondent’s registration is suspended 
for a period of one year and he is ordered to cease and 
desist from committing the violations of the act and the 
regulations issued thereunde?....<- 2 .c26-csedossaec 
2381:327; 2382:329; 2383:332; 2384:334; 2385:336; 
2386 :339. 


SUSPENSION OF REGISTRATION 
Witintloneot S60 se sos 35 aes oon ceases wees 
2370:307; 2371:309; 2372:311; 2373:312; 2374:314; 
2375:316; 2376:318; 2377:320; 2378:322; 2379:324; 
2380:326; 2381:328; 2382:331; 2383:333; 2384:335; 
2385:336;  2386:340. 
VIOLATION OF ACT 
Causing false entries to be made in records of operator of stock- 


UI rs ss ck ws sd chaps nd as tees en to cers 
2370:307; 2371:309; 2372:311; 2373:312; 2374:314; 
2375:316; 2376:318; 2377:320; 2378:322; 2379:324; 

2380:326; 2381:328; 2382:331; 2383:333; 2384:335; 

2385:338; 2386:340. 
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2370 


2380 


2369 


2369 






Page 


306 


324 


305 


305 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


VIOLATION OF ACT—Continued 
Engaging in unfair and deceptive practices and devises 
2370:307; 2371:309; 2372:311; 2373:312; 2374:314; 
2375:316; 2376:318; 2377:320; 2378:322; 2379:324; 
2380:326; 2381:328; 2382:331; 2383:333; 2384:335; 
2385:338; 2386:340 
Giving false information concerning dealer operations at stock- 
yards to representatives of Secretary of Agriculture charged 
with responsibility for enforcement of act 
3281:328; 2382:331; 2383:333; 2384:335; 2385:338; 
2386: 340 


No. 


2369 


2380 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Acts SHOWING 
Where a buyer unloaded two truckloads of bananas de- 
livered to him by the seller, and distributed the bananas 
to dealers, such action constitutes acceptance under the 
contract 
UNLOADING OF SHIPMENT As ConsTITUTING, WHEN 
Where a purchaser accepted and unloaded three shipments 
of spinach prior to giving notice to the shipper of alleged 
defects, held, such action constitutes acceptance and the 
purchaser is liable for the entire purchase price in the 
absence of proof of damages resulting from a breach of 
warranty by the shipper 
ACCORD AND SATISFACTION 
Cuecx Nor Acceprep Aas PAYMENT IN FULL 
No accord and satisfaction exists where check was not 
tendered by buyer nor accepted by seller as payment in 


CONTRACT OF PURCHASE AND SALE 
Failure to show breach of guaranty and failure to comply with 
conditions precedent relative to 
SEPARATE AGREEMENT TO GUARD PRODUCE AS NOT AFFECTING 
TERMS OF 

Where respondent-buyers employed complainant-seller 

to guard the fields of watermelons purchased by the 
former from the latter until harvesting time, paying 
complainant a weekly wage for these services, and the 
record shows that complainant adopted reasonable pre- 
caution in guarding the melons, and there is no evidence 

that complainant unlawfully took any of the melons and 

the evidence is insufficient to establish that complainant 

was negligent in failing to prevent removal by others, 

it is held, that the mere fact that some of the melons 

were unlawfully taken from the fields, if they were so 
taken, does not establish that complainant took them 

or negligently allowed them to be taken, that as watch- 

man complainant was not a guarantor against theft, 

and that respondent’s failure to take delivery of the 
watermelons under the contract is a violation of the act_- 


2388 


2395 


Page 


305 


326 


374 





D. 





\. D, 


326 


64 
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A necessary prerequisite to a claim for damages is notice 
given within a reasonable time of the defect complained 


FaILurRE TO Prove Loss 


Where complainant-seller, seeking an award of reparation 
in connection with certain shipments of onions pur- 
chased by respondent-buyer who rejected the onions 
upon arrival, attempted to establish his loss by copies 
of accountings attached to the complaint in exhibit 
form, which exhibits were not offered or received in 
evidence at the hearing, and complainant failed to 
answer in his deposition questions regarding resale of 
the onions, amounts of proceeds received, etc., it is held, 
that the exhibits attached to the complaint properly 
form a part of the pleadings, but this does not make 
them competent or admissible as proof, such exhibits are 
not 9 part of the evidence in a hearing case unless for- 
mally offered and received in evidence at the hearing, 
and, in the absence of acceptable proof of loss, com- 
plainant is not entitled to an award of reparation and 
the complaint should be dismissed__-.-.-.---------- 


MEASURE OF, BASED ON— 

loss incurred on resale of produce__..........---------- 
Proor or, BY INSPECTION CERTIFICATES 

Where proof of damages rests upon showing the necessity 


for dumping, lack of such proof precludes recovery ----- 


DEFAULT 
Admission of facts alleged in complaint by_.._...._-._------ 
2394:372; 2397:387; 2399:389; 2400:391; 2401:393; 2402:395; 
2403:397; 2404:399; 2406:403. 
Waiver of drab hearing by ss 2s i oe os 8 Sens seGs 
2394:372; 2397:387; 2399:389; 2400:391; 2401:393; 2402:395; 
2403:397; 2404:399; 2406:403. 


DISMISSAL 


BREACH OF CONTRACT 
Since the U. S. Standards for watermelons provide that 


melons in any lot averaging less than 30 pounds shall 
not vary more than 4 pounds below the stated average, 
and not more than 5% of the melons in any lot may be 
below the minimum size requirements, it is held, that 
contract for sale of a carload of watermelons averaging 
29 pounds was breached by a tender of a carload of 
watermelons of which 15% were under 23 pounds- ----- 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DAMAGES 
Errect oF FaiLureE To Give Notice or Derect 


No. 


2388 


2387 


2396 


2388 


2390 


2390 
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349 


341 


382 


350 


360 


360 


355 
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DISMISSAL—Continued No. 
Faiture To Mitigate DAMAGES 

Where it is shown by shipping point inspection certificates 
covering certain f. o. b. shipments of onions that the 
onions met contract requirements as to grade, it is held, 
that respondent-buyer’s rejection of the onions was 
without reasonable cause and in violation of the act but 
since complainant failed in his duty to take reasonable 
steps to mitigate the damages following the buyer’s re- 
jection of the onions, which were subsequently aban- 
doned to the railroad by complainant’s broker, and 
there is no evidence to show that the action of the 
broker in abandoning the onions to the carrier was 
reasonable in the circumstances, it is held, that there 
is no basis for an award of reparation to complainant in 
connection with the onions in question 


Petition for reconsideration dismissed on ground that evidence 
Sanmeriswmricr Graer. 2 = Se ee es Se Meee ee 
PETITION FOR REHEARING AND RECONSIDERATION 
Petition dismissed where statute of frauds is inapplicable, 
there is no showing complainant is not proper person to 
maintain action, facts do not show an accord and satis- 
faction, and prior order is supported by the credible evi- 
dence of record and by applicable law 
SETTLEMENT BETWEEN ParTIES 
Where complainant notified the Department that an amica- 
ble settlement of the controversy had been effected and 
requested dismissal of the complaint, and respondent re- 
quested dismissal of its countercomplaint, the complaint 
and countercomplaint filed in the proceeding are dis- 
missed 
DISMISSAL OF COUNTERCLAIM 
FarLure To Compty wit LIMITATION PERIOD 
The counterclaim of respondent-broker seeking to recover 
brokerage fees on cars shipped and billed out by her is dis- 
missed for lack of jurisdiction since it was not filed within 
nine months from the time the alleged cause of action 
accrued 


EVIDENCE 
EsTaBLISHMENT OF VALID CoNTRACT 

Where respondent § denied entering into a contract with 
complainant for the purchase of onions and contended 
that his agreement was with respondent L, but the weight 
of the evidence shows that L acted as a broker in finding 
a buyer for complainant, it is held, that respondents 
made a valid legal contract with complainant for the 
purchase of seven carloads of onions 342 
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EVIDENCE—Continued No. 


FAILURE TO SHow Breacu or Contract REQUIREMENTS 
Where buyer alleged that two carloads of bananas failed 
to ripen properly, which statements were not supported 
by documentary or other evidence as to the nature or 
extent of the alleged unsatisfactory condition, held, that 
the buyer failed to show by a preponderance of the evi- 
dence that the bananas did not meet contract require- 
ments 363 
Faiture to SHow Breacu or GUARANTY 
Where complainant-seller sold his entire crop of water- 
melons to respondent-buyers who took delivery of only 
one truckload of melons, and thereafter refused to go on 
with the contract or to pay complainant the balance of 
the purchase price on the ground that complainant 
failed to comply with two conditions of the contract, 
viz., that there would be enough ripe watermelons to 
load on a certain date, and that complainant would 
guard the fields and make sure no watermelons were 
taken, it is held, in an action by complainant for dam- 
ages, that respondents did not rely upon the statement, 
if any, made by complainant, since it is clear from the 
record that the purchaser’s agent relied upon his own 
years of experience in the business as to probable har- 
vesting time and further, that the contract with com- 
plainant to guard the watermelons was a separate 
contract from the contract of purchase and sale, and 
respondents had no right to refuse to go on with the 
contract 2395 373 
Testimony concerning the meaning of term “Jumbo” onions 
at destination markets excluded from 2405 403 


F, O. B. ACCEPTANCE FINAL CONTRACT 


FaILureE To SHow EXISTENCE OF 
Where complainant-seller contended that the contract for 
the purchase and sale of certain onions was on an f. o. b. 
acceptance final basis and called for 85 percent U. S. 
No. 1 or better onions, which was denied by respondent- 
buyer who promptly objected to the phrase ‘‘acceptance 
final” in the broker’s confirming telegram, and the record 
contains no further supporting evidence of complainant’s 
contention that the contract was on an acceptance final 
basis, it is held, that to establish an acceptance final 
contract the evidence must be clear and convincing on 
that point, the contract is assumed to be on an f. o. b. 
shipping point basis, and it is further held that the evi- 
dence is sufficient to establish that the contract was for 
85 percent U.S. No. 1 or better onions, rather than for 
U. 8S. No. 1 medium size, as contended by respondent- 


342 
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INSPECTION CERTIFICATES No. Page 
IssUANCE OF, TO SHow NECESSITY FOR DUMPING 
When perishable commodities are dumped it is customary 
to obtain a certificate issued by the Health Department 
of the city or other authority showing the necessity for 
dumping 
“JUMBO” ONIONS 
Meaning of term at destination markets excluded from evidence. 
Percentages of 10 and 11 exceed permissible tolerance in size re- 
quirement of 
PRINCIPAL AND AGENT 
Buyer Bounp By Its AGENT’s MISSTATEMENTS 
Where parties are bound by the terms of the contract, any 
false and misleading statements made to buyer by its 
agent in negotiating the sale are no defense in an action 
by seller for the balance of the purchase price following 
resale after rejection 
Liability of undisclosed agency-_-.-...--.---------- RS 8S as 
Recovery from undisclosed principal bars recovery from agent 
and vice versa 
RECONSIDERATION 
DIsMISSAL OF PETITION FOR 
Where the presiding officer properly excluded testimony 
concerning sales made by the shipper of onions sold as 
“Jumbos’”’ at destination markets, the evidence supported 
the conclusion that the term “‘Jumbo”’ was used by the 
parties to mean onions 3 inches and larger in diameter 
and showed the percentage of undersized onions de- 
livered exceeded the permissible tolerance, held, that 
respondent’s petition for reconsideration should be 
dismissed on the ground that the evidence supports the 
prior order of May 4, 1949 2405 400 


REHEARING AND RECONSIDERATION 
Dismissal of petition for 2391 362 


REPARATION 
FariLurE TO Pay BALANCE OF PuRCHASE PRICE 

Where complainant alleged respondent failed to pay the 
full purchase price for a truckload of oranges and grape- 
fruit, and where respondent failed to file an answer, 
held, respondent’s failure to file an answer constitutes 
an admission of the allegations in the complaint and a 
waiver of oral hearing, and respondent’s failure to pay 
the full purchase price is a violation of the act for which 
complainant should be awarded reparation 388 
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REPARATION—Continued No. Page 

FaiturE To Pay BaLAnce or PurcHAsE Price—Continued 
Where complainant alleged that it sold a carload of toma- 
toes to respondent and respondent failed to pay the full 
purchase price, and where respondent failed to file an 
answer, held, respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and respondent’s failure to 
pay the balance of the purchase price is in violation of 
the act for which complainant is entitled to an award of 

reparation in the amount of the purchase price 396 
Where complaint alleged that respondent failed to pay 
complainant the balance of the purchase price for pota- 
toes sold to respondent, and where respondent did not 
file an answer, held, respondent’s failure to file an answer 
constitutes an admission of the allegations in the com- 
plaint, and a waiver of oral hearing, and complainant is 
entitled to an award of reparation in the amount set 

forth in the complaint 398 
Where respondent purchased and accepted delivery of a 
truckload of bananas but failed to pay the full contract 
purchase price, and respondent’s only complaint which 
concerned the size of the bananas was not made until 
more than four months after purchase, it is held, that 
complainant is entitled to recover damages in the amount 

of the unpaid balance of the agreed purchase price 367 


FaiturE To Pay PurcHase Price 

Where a buying agent bought watermelons in his own 
name, but failed to disclose to the seller his agency or 
the name of his principal, and paid a deposit at the time 
the contract was entered into, and the principal failed 
to take delivery of a major portion of the melons under 
the contract, it is held, in an action by the seller against 
the principal and the agent, that both are liable for the 
seller’s damages, and that the seller is entitled to an 
award of reparation against both the principal and the 
agent, although a full recovery frcm one will bar any 
recovery from the “lier. ....-.~~.cduderececcss FS «6S 


Where complaint alleged respondent purchased three lots 
of onions but failed to pay the purchase prices and where 
respondent failed to file an answer, held, respondent’s 
failure to file an answer constitutes a waiver of oral 
hearing and an admission of the facts alleged in the 
complaint, and complainant should be awarded repara- 
tion for the unpaid purchase price, with interest--- -- - - 371 
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REPARATION—Continued 
FarILure To Pay PurcuasEe Price—Continued " Page 
Where complainant alleged that he sold a carload of pota- 
toes to respondent, but respondent failed to pay the pur- 
chase price, and where respondent failed to answer the 
complaint, held, failure to answer the complaint consti- 
tutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and complainant should 
be awarded reparation in the amount of the purchase 
359 
Where complainant alleged that it sold grapes to respondent 
and that respondent did not pay the full purchase price, 
and where respondent failed to file an answer, held, failure 
to file an answer constitutes an admission of the allega- 
tions in the complaint and a waiver of oral hearing, and 
respondent’s failure to pay the full purchase price is a 
violation of the act for which complainant should be 


awarded reparation for the balance of the purchase 
i 2401 392 


Where complainant alleged that it sold 600 sacks of 

potatoes to respondent and respondent failed to pay the 

agreed purchase price, and where respondent failed to 

file an answer, held, respondent’s failure to file an 

answer constitutes an admission of the facts alleged 

in the complaint and a waiver of oral hearing and 

respondent’s failure to pay the agreed purchase price is 

in violation of section 2 of the act for which respondent 

is ordered to pay to complainant, as reparation, an 

amount equal to the purchase price, with interest 394 
Where complainant alleged that it sold a truckload of 

peaches to respondent but that respondent failed to pay 

the purchase price and where respondent failed to file an 

answer to the complaint,held, respondent’s failure to file 

an answer constitutes an admission of the facts alleged 

in the complaint and a waiver of oral hearing, and 

respondent’s failure to pay the agreed purchase price is in 

in violation of the act for which reparation should be 

awarded complainant 403 
Where complaint alleged that respondent failed to pay the 

purchase prices for three truckloads of cabbage and 

where respondent failed to file an answer to the com- 

plaint, it is held, that failure to file an answer constitutes 

a waiver of hearing and an admission of the facts alleged 

in the complaint, and respondent’s failure to pay the 

purchase price is in violation of the act, and complainant 

should be awarded reparation in the amount due with 

interest 385 
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REPARATION—Continued 
Farture To Pay Purcuasse Price—Continued 
Where complainant alleged that respondent failed to pay 
the agreed purchase prices for two shipments of apples, 
and where respondent failed to file an answer, held, 
failure to file an answer constitutes an admission of the 
allegations in the complaint and a waiver of oral hearing, 
and respondent’s failure to pay the balance of the pur- 
chase price is a violation of the act for which complain- 
ant should be awarded reparation 2400 389 
Where complainant sold and delivered two truckloads of 
bananas to respondent f. o. b. Tampa, Florida, and the 
bananas were received, unloaded, and distributed by 
respondent at destination, and respondent failed to 
prove the bananas did not meet contract requirements, 
held, respondent’s action constitutes acceptance of the 
bananas and complainant should be awarded reparation 
in the amount of the entire purchase price 363 
Where the evidence shows that complainant sold and shipped 
to respondent three carloads of spinach in accordance 
with the contract requirements and shipped the spinach 
in accordance with respondent’s instructions, and re- 
spondent accepted the spinach, and alleged but failed to 
prove a breach of contract, necessity for dumping the 
spinach and resulting damages, it is held, that respondent 
is entitled to an award of reparation 2388 349 


Loss SusTAINED ON RESALE OF COMMODITY 

Where a carload of grapes was shipped by complainant- 
seller pursuant to a contract entered into by respondent 
A acting as agent for respondent B, and respondent A 
thereafter misinformed respondent B as to the correct 
terms of the contract, and, respondent B rejected the 
shipment as contrary to the correct terms of the con- 
tract, but respondent A assumed sole responsibility for the 
shipment, and with complainant’s assent and without 
notice to respondent B, respondent A undertook to resell 
the shipment and such resale resulted in a loss, it is held, 
that respondent B’s rejection of the grapes was in viola- 
tion of the act, but since complainant and respondent A 
entered into a new contract for the resale of the grapes 
which absolved respondent B from further liability, rep- 
aration should be awarded against respondent A for the 
loss incurred on resale of the grapes 380 


STATUTE OF FRAUDS 


INAPPLICABILITY OF 
Statute of frauds is inapplicable where shipments were 
made after inspection and acceptance by buyer’s agent 
and after resales by buyer ; 361 


883127—50——11 
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STAY ORDER No. Page 
EXTENSION OF TIME TO FILE PETITION FOR RECONSIDERATION 
Where complainant’s counsel requested an extension of 
time to file a petition for reconsideration, and an exten- 
sion has been granted, the order issued in the proceeding 


is stayed pending issuance of another order 387 


TOLERANCE 


UNDERSIZE WATERMELONS 
Where the contract for the sale of a carload of watermelons 


specified that the average weight of the melons was 29 
pounds, even though the contract made no reference to 
the U. 8. Standards for watermelons, the tolerance pro- 
visions of the U. S. Standards must be considered in 
determining what deviation from 29 pounds was to be 


SUMMA. 2 a = 


VIOLATION OF ACT 


FAILURE TO PAY— 


balance of purchase price ; 
2399: 389; 2403: 397 


loss incurred on resale of produce 
purchase price-_---- 
2392:366; 2394:372; 
2401:393 ; 2402:395 ; 2406:403. 
WATCHMAN 
Not guarantor against theft 
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ADMINISTRATION OF JUSTICE 
Conduct of jurors and counsel considered in interest of, Civil Action 
No. 6866 


CONTRACTS 
INTERPRETATION OF 
Under Pennsylvania Conflict of Laws rule, interpretation of a 
contract in diversity cases is determined by the law of the place 
of contracting, but this rule would be subject to the provisions 
of the Perishable Agricultural Commodities Act where jurisdic- 
tion does not arise through diversity, Civil Action No. 6866_-_- 


CUSTOM AND USAGE 
BurRDEN OF PrRooF AS TO EXISTENCE OF 
One who would establish a custom or usage has the burden of 
proving it by evidence so clear, uncontradictory and distinct as 
to leave no doubt as to its nature and character, Civil Action 
ak ee lo ae ies sn cic atensaemecnarandeaee 


Proor oF ExIsTENCE OF 
The existence of a usage or custom can only be proved by numer- 


ous instances of actual practices, and not by the opinion of a 
witness, Civil Action No. 6866_-_-_-_-_-- ee 


DAMAGES 
MEASURE OF, BASED ON RESALE OF COMMODITY 
In the absence of a market value standard, a vendor of goods 
which the purchaser declines to accept under his contract is 
entitled to the difference between the contract price and the 
amount realized by the vendor through a resale made in good 
faith with diligent effort, Civil Action No. 6866 


EVIDENCE 
UNconTRADICTORY TESTIMONY Raises A QUESTION OF Fact, WHEN 
Even if the rule prevails in the Federal courts that a witness’s un- 
contradicted testimony must be accepted as true, where a 
witness has an interest, the believability of the witness’s testi- 
mony remains a question of fact for the jury, Civil Action No. 


FINDINGS OF SECRETARY 
Prima Facie Case Mape Our By 
A prima facie case made out by the findings of the Secretary of 
Agriculture must prevail in this court unless overcome by evi- 
dence submitted by the parties, notwithstanding the proceeding 
in this court is not in the nature of an appeal from, or review of 
determination, but is a proceeding de novo, Civil Action 
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JURORS Page 
Conduct of, and counsel considered in interest of administration of 
justice, Civil Action No. 6866 


LAW OF SALES 
Perishable Agricultural Commodities Act was not intended to repeal, 
or to destroy rights and liabilities of contracting parties thereunder, 
Civil Action No. 6866 


NEW TRIAL 
IRREGULARITIES IN CONDUCT OF JUROR OR COUNSEL AS AUTHORIZING, 
WHEN 
A new trial should not be granted because of irregularities in the 
conduct of a juror or counsel unless it is made to appear that 
the alleged misconduct was prejudicial to one of the party liti- 
gants, Civil Action No. 6866 408 


NORMAL DETERIORATION LOSSES 
Buyer AssuMING Risk ofr, ARISING IN TRANSIT 
Since title and risk pass to the buyer at the point of shipment 
under a sale, such as existed in this case, f. o. b. shipping point, 
if the goods met the contract requirements at the point of 
shipment, any normal deterioration losses which arose in 
transit would fall upon the buyer, Civil Action No. 6866 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


Purpose of, Civil Action No. 6866 


REJECTION OF COMMODITY 
Rejection of shipment not unlawful altogether but unlawful if rejec- 
tion ‘‘without reasonable cause,’’ Civil Action No. 6866 


SEALED VERDICT 
Jurors Not ConcLupDED BY 

Jurors are not concluded by a sealed verdict, which is only an 
informal memorandum not a part of a record, and from which 
any of them have a right to dissent when the verdict is ren- 
dered in open court. It is only the oral verdict, when received 
and recorded by the court, which constitutes a valid and legal 
verdict, Civil Action No. 6866 


SUITABLE SHIPPING CONDITION 
Meaning of term, Civil Action No. 6866 


U. S. GOVERNMENT PRINTING OFFICE: 1950 








